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Right of Bank to Hold Collateral Security 


A note held by a bank recited that the collateral securing 
it should also secure any other liability of the maker, “now 
existing or hereafter arising whether incurred directly or in- 
directly by the undersigned to the said bank.” At the time of 
the payment of the note, the bank held a note of the maker’s 
brother which the maker had guaranteed. It was held that the 
question whether the bank might retain the collateral as se- 
curity for the brother’s note was one which the jury should 
decide. Stein v. Elizabeth Trust Co., Supreme Court of New 
Jersey, 1 Atl. Rep. (2d) 380. 

This action was brought by the plaintiff against the de- 
fendant trust company to recover the value of certain certifi- 
cates of stock pledged with the trust company to secure a note 
which the plaintiff had signed as maker. The note recited that 
the maker had deposited with the bank 


as collateral security for the payment of the note, and any note 
or notes given in extension or renewal thereof, and for the payment 
of any other liability or liabilities of the undersigned to the said Bank 
due or to become due, whether now existing, or hereafter arising, 
whether incurred directly or indirectly by the undersigned to the said 
Bank, including as promissory notes, bills of exchange, and other evi- 
dence of indebtedness, made, indorsed or accepted by the undersigned 
and purchased or owned by said Bank. 


It appeared that in December, 1981, the plaintiff guaran- 
teed advances to his brother in a sum not exceeding $10,000, 
and also agreed to purchase for a price certain fifty shares of 
Broad and Central Realty Company stock held as security for 
a loan to the brother made by the defendant bank. At the 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1186. 
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time when the plaintiff paid his note, the brother’s note had not 
been paid, and plaintiff had not performed his agreement to 
purchase the stock in the realty company. 

The bank surrendered the plaintiff's note to him but re- 
tained possession of the collateral, claiming that it was entitled 
to hold such collateral, under the clause in the plaintiff’s note 
above quoted, as security for the brother’s obligation. The 
plaintiff thereupon brought this action to recover possession of 
the security. 

The lower court dismissed the complaint. Upon this 
appeal, the Supreme Court held that the question whether it 
was the intention of the parties that the collateral should be 
returned to the plaintiff upon his making payment of the note, 
was a question for the jury to decide. A judgment in favor 
of the defendant trust company was, therefore, reversed and 
the case was sent back for a new trial. 

It would seem that the bank’s rights in the matter would 
have been made more clear by the inclusion in the note of a 
clause to the effect that the collateral might be retained by the 
bank after the payment of the plaintiff’s note, provided there 
were any other obligations falling due in the future upon which 
the plaintiff had obligated himself. The following paragraphs 
are quoted from the court’s opinion. 


“It is the duty of the bank upon repayment of a loan to surrender 
the securities, for, when the principal indebtedness has been paid or 
tender made, the collateral, not having been availed of, is discharged. 
The payment of a note to the bank, secured by a collateral note, dis- 
charges the pledge of the latter note, and requires the bank to sur- 
render it to the maker of the secured note as the owner. . . . But 
notes pledged for a particular loan and also for all other liabilities can 
be held as security for a time certificate issued by the borrowing bank 
and indorsed to the lending bank.” 6 Michie on Banks and Banking, 
pp. 189, 190. 

Although collateral notes, the language of which may be ambiguous, 
are most strictly construed against the bank preparing them, there is 
no ambiguity in the note signed by the plaintiff. No more general 
language can be conceived of to create a pledge as security for all 
future obligations, whether directly or indirectly incurred. 

The written guaranty given, when complainant’s brother applied 
for a line of credit, is unambiguous. Nor is there any difficulty with 
the binding force on acceptance of the offer to purchase the stock of 





ST eee 











THE BANKING LAW JOURNAL 807 


the Broad & Central Realty Company held by the bank as security 
for the loan of William B. Stein. The guaranty concludes as follows: 
“This guarantee shall in no way abrogate or cancel the agreement to 
purchase the fifty (50) shares of Market General Realty Company by 
Emil Stein.” The offer to repurchase is in the following language: 
“To whom it may concern: I offer Twelve Thousand ($12,000) 
Dollars for Fifty (50) shares of Broad and Central Realty Company 
stock held by you in loan of my Brother. The bid is irrevocable dur- 
ing the period of the loan being unpaid. Emil Stein.” The foregoing 
establishes a distinct offer running to the bank and the proofs show 
acceptance thereof by the bank. The obligation of guaranty and re- 
purchase were obligations incurred after the pledge was given. Those 
obligations entitled the bank to retain the pledged securities, not only 
as security for the original loan and renewals thereof, but also as 
security for the other obligations above referred to. However, when 
the collateral note was cancelled was it intended by the parties that 
the bank should retain the securities as security for the other obliga- 
tion? This, we think, was a jury question. 

The bank in returning the complainant’s paid note may have in- 
tended to release the right to hold the pledged stock. The fact that 
plaintiff did not demand his stock immediately when he paid his note 
is some evidence that he did not then feel that he had a right to the 
securities. A jury must determine the intention of the parties when 
the written evidences of pledge were surrendered. 

The judgment under review will be reversed. 





Payment of Savings Account on Forged With- 
drawal Orders 


A person stole two savings account passbooks and in some 
manner obtained the depositor’s signatures on blank pieces of 
paper. He forged withdrawal orders over the signatures and 
withdrew the deposits. It was held that the savings bank was 
liable to the depositor for the amount stolen from his account 
in the absence of a rule or by-law protecting the bank, even 
though it acted with due care. This was decided by the Cali- 
fornia District Court of Appeal in the case of Ogborn v. Bank 
of America, 83 Pac. Rep. (2d) 44. 

The facts involved in this case were stated as follows by 
the court: 


NOTE —PFor similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1275. 
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There is no dispute as to the facts. Stated briefly they are these: 
Plaintiff maintained two savings accounts with the defendant bank, 
one at its Richmond branch and the other at its Fresno branch. The 
total amount of the deposits in both accounts was $717.05; and all 
but $32.05 thereof was paid out by the bank to one M. M. O’Malley 
on three forged and unauthorized written withdrawal orders, each of 
which bore the genuine signature of plaintiff. This happened in the 
following manner: Some time prior to said withdrawals O’Malley 
stole plaintiff’s passbooks evidencing said accounts, and without her 
knowledge or consent obtained from her also certain pieces of paper, 
otherwise blank, bearing her genuine signature. Thereupon and un- 
known to her, he wrote, printed or lettered on three of these pieces of 
paper above her signature orders directing the payment to himself of 
funds from said accounts; and between January 17, 1935, and Febru- 
ary 9, 1935, he presented these three orders calling for the payment 
of the aggregate sum of $685 together with the passbooks to the 
respective branches of the bank, and the sums of money called for by 
said orders were paid to him by the bank. All of this was done like- 
wise without plaintiff’s knowledge or consent. 


The general rule is that a bank which pays a depositor’s 
check, drawn against a commercial account, will be liable if 
the depositor’s signature is forged, irrespective of what degree 
of care is taken in examining the check as to its genuineness. 
In the present case, the court states that the same rule applies 
to a savings bank in the absence of a by-law or rule modifying 
the bank’s responsibility. Undoubtedly, there are cases which 
hold to this rule. It is a fact, however, that there are cases 
where, in the absence of any protective rule, it is held that a 
savings bank is not liable in making payment upon a forged 
withdrawal order except where it appears that the bank has 
failed to use ordinary care in making the payment. While 
the court refers to the authorities dealing with payments made 
by savings banks on forged withdrawal orders, it clearly ap- 
pears that the depositor’s signatures, upon which the payments 
were here made, were genuine. The person who stole the bank 
books filled in the orders over the signatures. It would seem 
that the depositor must have been negligent in some manner 
to permit signatures on blank pieces of paper to get into other 
hands. The question of the depositor’s negligence, however, 
and the possible effect it might have on the bank’s liability are 
not taken up in the opinion. The point is that the savings: 
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bank was held liable in making payments from the depositor’s 
account in good faith and in a case where it could hardly 
have been expected to detect or prevent the fraud. 

The following paragraphs are quoted from the court’s 
opinion: 


It is doubtless the general rule that a bank is liable to its depositor 
for charging his account with a forged check unless the depositor was 
contributorily negligent or is estopped or has ratified the payment, 
and that no degree of care on the part of the bank will excuse it from 
liability. In other words, it is held generally that in the absence of a 
special contract, the relation of the bank and the depositor is that of 
debtor and creditor, and the contract of the bank is to pay the money 
deposited only to the depositor or to persons duly authorized by the 
depositor; that in this respect it has an absolute obligation which is 
not fulfilled merely by the exercise of reasonable diligence. 9 Cor. Jur. 
Secundum, Banks and Banking, §§ 330, 355, 356, pp. 673 and 730; 
Los Angeles Investment Co. v. Home Savings Bank, 180 Cal. 601, 182 
P. 293, 5 A. L. R. 1193. The above rules are based on the principle 
that a forged or altered check is void from the beginning and can 
carry no title. 

In the present case the respondent bank in its brief (see pages 20 
and 21 thereof) expressly concedes that such is the law governing 
commercial banks; and therefore that if forged withdrawal orders 
such as those here involved were paid by a commercial bank, the bank 
would be liable therefor and could not charge the depositor therewith 
(except in cases of estoppel or contributory negligence or ratification 
of the depositor). But respondent contends that savings banks are 
governed by a different rule of liability; and that in the case of a 
savings bank all that is required to be shown in order to relieve it from 
liability in cashing a forged check or withdrawal order is that the 
payment was made without negligence on its part, after the exercise 
of ordinary care and diligence in satisfying itself of the propriety of 
such payment. 

In behalf of appellant (plaintiff) it is contended that in the absence 
of special contract, such as a by-law, a savings bank is bound by the 
same rule of liability for the payment of a forged withdrawal order as 
binds a commercial bank; that in the absence of some special agree- 
ment, the general law of contracts applies to all debtors and creditors, 
whether individuals or corporations, and that therefore it is only 
where the savings bank can show a special contract limiting the bank’s 
liability in some way that the use of ordinary care will excuse the 
bank from liability for the payment of a forged withdrawal order. 

We are of the opinion that appellant’s (plaintiff’s) contention 
must be sustained for the reason that the authorities upon the subject 
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seem to be legion in declaring, contrary to respondent’s contention, 
that a savings bank in the absence of some modifying agreement 
assented to by its customers is to be governed by the same legal 
principles applicable to other moneyed institutions. The following 
are among the numerous authorities so declaring: Zollman on Banks 
and Banking, Permanent Edition, vol. 2, § 1161; 7 Cor. Jur. p. 865; 
9 Cor. Jur. Secundum, Banks and Banking, § 987, p. 1412; Allen v. 
Williamsburg Sav. Bank, 69 N. Y. 314; Siegel v. State Bank, Sup., 
123 N. Y. S. 220. Furthermore, the authorities specifically declare 
that in the absence of some modifying agreement the same rule of 
liability governs both savings and commercial banks in the case of 
payment of forged withdrawal orders. Thus in Ruling Case Law 
(vol. 3, p. 705) and in American Jurisprudence (vol. 7, p. 446) the 
law is stated as follows: “As in the case of other banks, a savings 
bank in the absence of any modifying agreement is authorized to pay 
deposits and dividends only to the depositor, or his attorney, or in 
case of his death to his legal representatives, and the bank cannot 
avoid liability for a payment made upon a forged order to one who 
fraudulently obtained possession of the deposit book, even by showing 
that such payment was made in good faith and in the exercise of 
ordinary care and in accordance with the general practice among 
savings banks.” Citing, among others, Eaves v. People’s Saving Bank, 
27 Conn. 229, 71 Am. Dec. 59; Highfield v. First Nat. Bank, 45 Ga. 
App. 431, 165 S. E. 135; Smith v. Brooklyn Sav. Bank, 101 N. Y. 
58, 4 N. E. 123, 54 Am. Rep. 653. In Corpus Juris Secundum the 
same doctrine is declared but in slightly different language. It is there 
said (vol. 9, Banks and Banking, § 1005, p. 1429): “A savings bank, 
in the absence of any modifying agreement, is authorized to pay 
deposits only to the depositor or his attorney, or in case of his death 
to his legal representative, and the bank cannot avoid liability for a 
payment made on a forged order to one who fraudulently obtained 
possession of the passbook, even by showing that such payment was 
made in good faith and in the exercise of ordinary care and in accord- 
ance with the general practice among savings banks, since the mere 
presentation of the passbook is not authority for the payment of the 
money to another, in the absence of any agreement to that effect.” 
Citing Highfield v. First Nat. Bank, supra. Also may be cited the 
note found in 105 Am. St. Rep. at page 753, wherein the editor says: 
“It would seem that with respect to payments to persons not repre- 
senting themselves to be the depositor and obtaining the payment upon 
the strength of an order purporting to be signed by the depositor, 
that the same rules would apply as are applicable to commercial 
banks with respect to forged checks, in the absence of any by-laws, 
rules or regulations specifically touching such payments.” 

Respondent insists, however, that regardless of the existence or 
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absence of any modifying agreement, a savings bank is governed by a 
rule of liability for the payment of forged paper different from that 
governing commercial banks, and can be held liable only for want of 
exercise of ordinary care; and in support of its position it relies 
largely on certain language appearing in the decision in the case of 
Evans v. Bank of Italy, 96 Cal. App. 259, 274 P. 74, which language 
was afterwards quoted approvingly in the decision in Paddock v. 
Anglo-California Trust Co., 107 Cal. App. 430, 290 P. 550. It reads: 
“The duties and liahilities of a commercial bank and a savings bank 
are not necessarily the same, and in some respects are different. 
Kelley v. Buffalo Savings Bank, 180 N. Y. 171, 72 N. E. 995, 69 
L. R. A. 317, 105 Am. St. Rep. 720. A savings bank is bound to 
exercise ordinary care and diligence only. 7 C. J. 871; Krishkan v. 
New York Savings Bank, 93 Misc. 52, 156 N. Y. S. 298; Langdale v. 
Citizens’ Bank of Savannah, 121 Ga. 105, 48 S. E. 708, 69 L. R. A. 
341, 344, 104 Am. St. Rep. 94, 2 Ann. Cas. 257.” 

But as pointed out in the authorities already cited, it is only a 
case where there exists a special modifying agreement between the 
bank and its depositor that a savings bank is taken out of the opera- 
tion of the rule of liability governing commercial banks and makes 
available to it the defense of ordinary care; and as will be noted, the 
language above quoted makes no mention of the element of a special 
modifying agreement as the basis for the application of the doctrine 
of ordinary care. It would appear, therefore, that the language 
relied upon embodies an incomplete statement of the law; and that 
being so, we are unable to agree with respondent’s contention that the 
language referred to is here controlling. Moreover, an analysis of the 
cases cited in the quoted portion of the decision in that case shows 
that in each of the cited cases a bank by-law was the determining 
factor which made available the bank’s defense of ordinary care. 
That is to say, in Kelley v. Buffalo Sav. Bank, 180 N. Y. 171, 72 
N. E. 995, 69 L. R. A. 317, 105 Am. St. Rep. 720, there was a by-law 
relating to the bank’s liability where payments were made to persons 
producing the deposit book. In Krishkan v. New York Sav. Bank, 
93 Misc, 52, 156 N. Y. S. 298, there was a similar by-law; while in 
Langdale v. Citizens’ Bank of Savanah, 121 Ga. 105, 48 S. E. 708, 69 
L. R. A. 341, 104 Am. St. Rep. 94, 2 Ann Cas. 257, the by-law pro- 
tected the bank in making payments to persons presenting the pass- 
book unless the book was lost and written notice of the loss was given 
to the bank prior to such payment. 

Respondent calls attention to those portions of the opinion in 
Kelley v. Buffalo Sav. Bank, supra, wherein the court states in sub- 
stance and effect that it would be quite impossible for savings banks 
to operate without being given the benefit of the doctrine of ordinary 
care; however, it was in fact the existence of a by-law in that case that 
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gave the bank the right to invoke the doctrine of ordinary care and 
the discussion indulged in by the court to which respondent refers 
would seem to be directed more to the point that for the reasons there- 
in assigned by the court the bank was justified in adopting a by-law 
that would make said doctrine available to it as a defense. 
Furthermore, so far as appears from the facts stated in the de- 
cisions in each of the California cases, in neither of them was the 
question of whether a savings bank and a commercial bank are gov- 
erned by different rules of liability made an issue; nor does it appear 
that the determination of that question was necessary to the decision 
in either case. In the first case, Evans v. Bank of Italy, supra, the 
controlling issue was whether the plaintiff therein, who was suing a 
savings bank for his deposit, was barred from recovering the same by 
the doctrine of estoppel; and as respondent expressly admits (see 
respondent’s brief, p. 20) this same defense of estoppel is equally 
available to a commercial bank (citing Edelen v. Oakland Bank of 
Savings, 39 Cal. App. 302, 178 P. 737) ; and in the second case, Pad- 
dock v. Anglo-California Trust Company, supra, it was held that a 
savings bank was not liable for accepting a genuine withdrawal order 
in ignorance of the death of the maker thereof. But under precisely 
the same rule of liability a commercial bank is likewise protected (see 
Sneider v. Bank of Italy, 184 Cal. 595, 194 P. 1021, 12 A. L. R. 993; 
Dunlap v. Commercial National Bank, 50 Cal. App. 476, 195 P. 688). 


In further support of its position respondent cites a number of 
cases from other jurisdictions (Bellantese v. Bronx Sav. Bank, 152 
Misc. 325, 273 N. Y. S. 885; Noah v. Bank for Savings in City of 
New York, 171 App. Div. 191, 157 N. Y. S. 324; Fourth & Central 
Trust Co. v. Rowe, 122 Ohio St. 1, 170 N. E. 439; Saji v. Phila- 
delphia Savings Fund Society, 112 Pa. Super, 149, 170 A. 334; 
Daivish v. Farmers & Mechanics Savings Bank, 177 Minn. 243, 225 
N. W. 100; Krishkan v. New York Savings Bank, supra; Bulakowski 
v. Philadelphia Savings Fund Society, 270 Pa. 538, 113 A. 553) ; but 
an examination of them discloses that all of them except two involved 
by-laws. The excepted ones are Bellantese and Noah Cases, in 
neither of which was the matter of by-laws mentioned. But the defense 
interposed and sustained in the Bellantese Case was the negligence of 
the depositor; and as already pointed out such a defense is available 
to a commercial bank; whereas in the Noah Case, the court cited in 
support of its application of the doctrine of ordinary care three cases, 
namely, Campbell v. Schenectady Savings Bank, 114 App. Div. 337, 
99 N. Y. S. 927, Kelley v. Buffalo Savings Bank, supra, and Appleby 
v. Erie County Savings Bank, 62 N. Y. 12, and an examination of 
those three cases shows that in each of them the application of the 
doctrine of ordinary care was based on the existence of a by-law. 
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The other cases to which respondent calls attention do not touch 
the real point at issue. 

On the other hand, appellant has cited the following cases wherein 
it was held that in the absence of a protecting by-law the doctrine of 
ordinary care did not serve as a defense: Ladd v. Androscoggin 
County Sav. Bank, 96 Me. 520, 52 A. 1016; Eaves v. People’s Savings 
Bank, supra. And in the case last cited, the court went on to say in 
effect that such was the law regardless of the difficulty in conducting 
the business under those conditions. 

It is our conclusion, therefore, that unless there exists some modi- 
fying agreement, by-law, rule, regulation, or statute (and as stated, 
here there was none), a savings bank is governed by the same rule of 
liability for the payment of forgeries as governs commercial banks, 
and that consequently, in those circumstances, the exercise of ordinary 
care on the part of the bank does not relieve it from liability for such 
payments. The conclusion we have reached on this branch of the 
appeal renders the other points urged by plaintiff for reversal un- 
important. 

The amended judgment is therefore reversed with directions to 
the trial court to revise its conclusions of law so as to award plaintiff 
the sum originally awarded, to-wit, $717.05, and thereupon to reenter 
judgment in her favor for that amount. 





Liability of Bank for Money Appropriated by 
Guardian 


Under a Georgia statute (Code § 13-2042), a bank may 
permit a guardian (or other fiduciary) to deposit checks pay- 
able to him as guardian in his individual account and may pay 
checks drawn against the account by the guardian. This was 
decided by the Court of Appeals of Georgia in the case of 
United States Fidelity & Guaranty Co. v. Grimsley, 198 S. E. 
Rep. 715. 

The bank would, of course, be liable if it could be shown 
that it had knowledge of the fact that the guardian was wrong- 
fully taking the money. The statute under which this case 
was decided is set forth in full in the opinion which appears 
below. 

Section 9 of the Uniform Fiduciaries Act contains pro- 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §395. 
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visions similar to those of the Georgia statute: that is, it pro- 
vides that a bank may permit a fiduciary to deposit, in his 
personal account, checks payable to him as fiduciary without 
making inquiry, and may pay checks drawn by the fiduciary 
against the account without liability on its part, “unless the 
bank receives the deposit or pays the check with actual knowl- 
edge that the fiduciary is committing a breach of his obligation 
as fiduciary in making such deposit or in drawing such check, 
or with knowledge of such facts that its action in receiving the 
deposit or paying the check amounts to bad faith.” This 
statute has been adopted in a number of states including 
Idaho, Illinois, Indiana, Kentucky, Louisiana, Maryland, 
Nevada, New Jersey, New Mexico, North Carolina, Pennsy]- 
vania, Rhode Island, Utah, Wisconsin and Wyoming. A few 
of the other states have somewhat similar statutes. 


In the absence of statute, it has been held that a bank may 
be held liable in a case of this kind even though the bank acts 
in good faith in permitting the guardian to deposit guardian- 
ship funds in his personal account. On the other hand, there 
have been decisions which hold, in these circumstances, that 
a bank is not liable if it acts without notice of the guardian’s 
wrongdoing. In any event, the better banking practice is to 
require a guardian or any other fiduciary to deposit trust 
funds in his hands in a guardianship or a fiduciary account 
and not in his personal account. The opinion of the court in 
the Georgia case reads in full as follows: 


The plaintiff’s petition makes substantially the following case 
against W. G. Grimsley, Frank A. Graham, and W. E. Baker: 
During the years 1933 and 1934 Baker became guardian for each of 
his three minor children, executing a separate bond as to each, upon 
each of which the plaintiff was surety. W.G. Grimsley and Frank A. 
Graham, during the years 1934, 1935, and 1936, operated a private 
and unincorporated banking business under the name and style of 
“Ft. Gaines Banking Co.” On Nov. 2, 1936, Evelyn M. Baker quali- 
fied as successor to the defendant Baker, and upon an accounting had 
with his successor, the defendant was short in his accounts as guard- 
ian for the three children in the sum of $4,500. The plaintiff duly 
paid this shortage as surety on Baker’s bonds. Of this amount paid 
out the sum of 2,352.74 has been paid by Baker, leaving a balance of 
$2,147.26. Between the date of August 19, 1934, and the date of 
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the qualification of his successor, Baker deposited various checks in 
the private bank of Grimsley and Graham, payable to him as guardian 
and so indorsed; which were credited by the bank, by and with the 
knowledge and consent of Baker, to his individual account, and paid 
out by the bank upon checks drawn thereon by Baker individually. 
Plaintiff is unable to give a detailed list of all checks payable to Baker, 
as guardian, and received by the bank and credited to his individual 
account, but alleges that such information is peculiarly within the 
knowledge of the defendants. The defendants Grimsley and Graham 
had full knowledge of the fact that Baker was guardian for his minor 
children, and also knew that the checks payable to him as guardian 
were the property of said wards. It is charged that the defendants 
Grimsley and Graham thus aided and assisted Baker in misapplying 
the assets belonging to the said wards, all of which contributed to the 
loss sustained by the plaintiff. To the case thus made the trial judge 
sustained a general demurrer and dismissed the petition as to the 
defendants Grimsley and Graham. The correctness of this judgment 
is here presented for review. 

Express authority against the case thus made is the Code, § 13- 
2042, which provides as follows: “Whenever any agent, administra- 
tor, executor, guardian, trustee, either express or implied, or other 
fiduciary whether bona fide or mala fide shall deposit any money in 
any bank to his credit as an individual, or as such agent, trustee, or 
other fiduciary, whether the name of the person or corporation for 
whom he is acting or purporting to act be given or not, such bank 
shall be authorized to pay the amount of such deposit or any part 
thereof, upon the check of such agent, administrator, executor, guard- 
ian, trustee, or other fiduciary, signed with the name in which such 
deposit was entered, without being accountable in any way to the 
principal, cestui que trust, or other person or corporation who may 
be entitled to or interested in the amount so deposited. Nothing 
herein contained shall prevent the person or corporation claiming the 
beneficial interest in or to any deposit in any bank from resorting to 
the courts to subject such deposit, provided such action is brought 
and served before such deposit is paid out, and to any action brought 
for this purpose both the bank and the depositor shall be necessary 
parties defendant.” ‘This section is expressly made applicable to 
private banks by the Code, § 13-201. See, also Munnerlyn v. Augusta 
Savings Bank 88 Ga. 333, 14 S. E. 554, 30 Am. St. Rep. 159; Ameri- 
can Trust & Banking Co, v. Boone, 102 Ga. 202, 29 S. E. 182, 40 
L. R. A. 250, 66 Am. St. Rep. 167. 

Judgment affirmed. 








BANKING DECISIONS 


In this department are published each month all of the important 


decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 


BANK LIABLE IN HONORING CHECKS PAY- 


ABLE TO FICTITIOUS PAYEES 





Board of Education of Jefferson Township v. Union Bank of Dover, 


Court of Errors and Appeals of New Jersey, 1 Atl. Rep. (2d) 383 





A bank which pays a check drawn to the order of a fictitious 
payee on a forged indorsement of the payee’s name, will be liable 
to the drawer unless the fact that the payee was fictitious was known 
to the drawer. 


In this case it appeared that a clerk of a board of education 
secured the required signatures to checks drawn against funds on 
deposit in the board’s checking account. The checks were all pay- 
able to existing persons, but to persons who had no claims against 
the board. The clerk forged the payees’ signatures on the checks, 
deposited them in his own checking account and appropriated the 
proceeds. It was held that the drawee bank was liable to the board 
for the amount thus wrongfully taken. This decision is made under 
Section 9, subdivision 3 of the Uniform Negotiable Instruments Act 
which provides: 


‘The instrument is payable to bearer: . . . when it is payable to 
the order of a fictitious or non-existing person, and such fact was 
known to the person making it so payable.’’ 


The rule is that a drawee bank, which pays a check on a forged 
indorsement, cannot charge it against the account of the drawer 
but must stand the loss itself. But, where a check is payable to 
bearer, it may be transferred from hand to hand without indorse- 
ment and the fact that an indorsement on a check is forged or wrong- 
ful becomes immaterial. A bank is not liable in paying such a check. 
The cases decided under Section 9, subdivision 3, referred to above, 
work out in this manner. If an officer of a corporation, or other 
agent, not authorized to sign checks on behalf of his principal, pre- 
pares a check payable to a fictitious or non-existing person and 
fraudulently procures the principal to sign the check, the drawee 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§534, 1309. 
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bank will be liable if it pays the check on a forged indorsement be- 
cause such a check is not payable to bearer. The reason is that the 
fact of the fictitiousness of the payee was unknown to the person 
signing the check. On the other hand, if an officer of a corporation, 
authorized to sign checks, draws and signs a check payable to a 
fictitious person, such a check is a bearer check and the bank is not 
liable in paying it on a forged indorsement. The check is a bearer 
check because the fact of the fictitiousness of the payee was known 
to the person signing the check. 


In this case it was also held that a statute, providing that a bank 
shall not be liable to a depositor for the payment of a forged check 
unless the depositor gives notice to the bank of such forgery within 
a year after the return of the cancelled check, does not apply in a 
case of this kind. The reason is that this statute applies only to 
checks bearing a forgery of the drawer’s signature and not to checks 
bearing a forged indorsement. 


This affirms the decision of the lower court, 196 Atl. Rep. 352, 


which was published and discussed in the May issue of ‘‘The Banking 
Law Journal’’ at page 313. 


Action by the Board of Education of Jefferson Township against 
the Union Bank of Dover for amount of school board checks on which 
signatures of payees were forgeries, charged by the bank against the 
account of the Board of Education, and for interest from the date each 
check was improperly charged against the account. From a judgment 
for the plaintiff, 196 A. 352, 16 N. J. Misc. 50, the defendant appeals. 

Affirmed. 


BODINE, J.—The appellant, a banking corporation, appeals from 
a judgment in favor of the plaintiff, a Board of Education of one of 
the townships of this state. The bank had charged against the account 
of the Board of Education from August 13, 1933, to February 16, 1937, 
eighty-three school board checks, the signatures of the payees being 
forgeries. The judgment was for the aggregate of these checks, with 
interest, from the date each was improperly charged against the ac- 
count. It was stipulated that: 


‘‘The payees named in all of disputed checks or warrants were in- 
dividuals residing in the Township of Jefferson or elsewhere in the 
County of Morris, who at various times had had dealings with the 
Board. As to the checks or warrants in suit, the Board of Education 
was not indebted to any of them, and none of them was entitled to 
receive the money for which each check had been drawn, and none of 
them knew of them or had any interest in them. They were all regular 
as to form, and the signatures of the president and clerk of the board 
and of the custodian of the school fund were genuine. The Board never 
authorized or knew of the issuance of the checks or warrants in suit. 
The clerk and custodian were employees of the Board of Education. 
The president was a member of the Board of Education. The clerk of 
the board forged the names of the payees in the checks in question, and 
subsequently deposited most of these checks to his personal account in 
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the defendant bank. The said clerk and the president of the board 
were subsequently indicted on a series of indictments arising out of the 
said forgeries, and on one of the cases which was tried, the clerk was 
convicted of forgery, and the president was convicted of conspiracy 
to defraud the Board of Education from which conviction an appeal 
has been taken. Other indictments against both the clerk and the presi- 
dent covering other transactions are still undisposed of. Each month 
from January 1, 1935, defendant bank rendered a monthly statement 
to the plaintiff, which was delivered and received by the custodian, and 
with the said statements there was returned monthly the checks with 
forged indorsement of payee which had been paid during the current 
months. No objection to the correctness of the account was made at 
any time until March 10, 1937, when the suspicions of the custodian 
having been aroused, she called the attention of the Board’s attorney 
to the checks in question, with the result that he communicated verbally 
with the officers of the bank, and on April 8, 1937, wrote on behalf of 
the Board of Education demanding that it restore the Board’s account 
and reimburse the board for the loss. The bank refusing to do this, 
the suit was brought.’’ 

‘‘Generally a bank is liable to the drawer of a check for paying it 
on a forged indorsement, in the absence of estoppel, contributory neg- 
ligence, or ratification, or unless the money has reached the intended 
person. Since, under the contract between a bank and its depositor, 
the bank is bound to pay checks only to persons designated by the de- 
positor, supra sec. 340, it becomes the duty of the bank to its depositor, 
at its peril, to determine the genuineness of the indorsements on his 
checks and pay only where they are genuine.’’ 9 C. J. S. Banks and 
Banking, § 356, page 734. 

This doctrine of law prevails in this state. Harter v. Mechanics’ 
Bank, 63 N. J. L. 578, 44 A. 715, 76 Am. St. Rep. 224; Pratt v. Union 
National Bank, 79 N. J. L. 117, 75 A. 313; Pannonia Building & Loan 
Ass’n v. West Side Trust Co., 93 N. J. L. 377, 108 A. 240. 

It was argued that the checks or warrants in question were bearer 
instruments and passed title on delivery, because they were made to 
fictitious payees. 

Section 8 of the Negotiable Instruments Law, R. 8. 7 :2-8, provides: 
‘The instrument is payable to order where it is drawn payable to the 
order of a specified person or to him or to his order... .’’ The checks 
were made payable to the order of specified persons. 

Section 9, of the N. I. L., R. 8S. 7:2-9, par. 3, is as follows: ‘‘The 
instrument is payable to bearer: . . . III. When it is payable to the or- 
der of fictitious or non-existing person and such fact was known to the 
person making it so payable.’’ The checks were made by the Board of 
Education through its regularly authorized officer. 

One of the questions to settle is whether the drawer of the checks 
had knowledge that the drawee was fictitious. Montgomery Garage 
Co. v. Manufacturers’ Liability Ins. Co., 94 N. J. L. 152, 109 A. 296, 
22 A. L. R. 1224; Ocean Accident & Guarantee Corp. Ltd. v. Lincoln 
Nat. Bank, 112 N. J. L. 550, 172 A. 45. Of course, the agents of the 











THE BANKING LAW JOURNAL 819 


Board, Kolar, certainly, and Zeek, possibly, knew of the fraud, but the 
learned trial judge quite properly found: ‘‘The president, clerk and 
custodian were mere agents or instrumentalities of the board in sign- 
ing and issuing its checks or warrants. The board in fact bore the 
relation of drawer to them, and it is apparent that information as to 
the fraud being practiced by Kolar, the clerk, was deliberately and 
carefully concealed from members of the board and Mrs, Robinson. 
In Deal v. Sieling, 102 N. J. L. 585, 589, 183 A. 409, it was said [page 
411]: ‘. . . conceding the knowledge of the engineer of the violation 
of the contract by the contractor, coupled with the former’s consent to 
such violation—thereby joining with the contractor in the perpetration 
of a fraud upon his principal—such knowledge will not be imputed to 
respondent’ (principal). See also, as to the negligence of municipal 
agents in the performance of public duties, City of Paterson v. Erie 
R. Co., 78 N. J. L. 592, 75 A. 922, 30 L. R. A., N. S., 209, and Reilly, 
Adm’x v. New Brunswick, 92 N. J. L. 547, 108 A. 107.’’ 

Mrs. Robinson, the custodian of the school moneys, testified that she 
never attended the meetings of the Board of Education. Kolar would 
bring the checks to her house and she would sign them after he had 
signed them and sometimes after Zeek had signed them. When she 
received the checks from the bank she placed them in order and saw 
that the balance was correct. She did not know the signatures of the 
payees and must have had very little interest in the matter because 
several checks to her order were paid on a forged indorsement. 

That the frauds by the Board’s officers cannot be constructively im- 
puted to the Board is clear from the law as laid down in Pannonia 
Building & Loan Ass’n v. West Side Trust Co., 93 N. J. L. 377, 108 A. 
240; Tomlin v. Hildreth, 65 N. J. L. 488, 47 A. 649; Holler v. Ross, 68 
N. J. L. 324, 53 A. 472, 59 L. R. A. 943, 96 Am. St. Rep. 546, and Cam- 
den Safe Deposit & Trust Co. v. Lord, 67 N. J. 489, 58 A. 607. 

The Negotiable Instruments Law provides: ‘‘Where a signature 
is forged or made without the authority of the person whose signature 
it purports to be, it is wholly inoperative, and no right to retain the 
instrument, or to give a discharge therefor, or to enforce payment 
thereof against any party thereto, can be acquired through or under 
such signature, unless the party, against whom it is sought to enforce 
such right, is precluded from setting up the forgery or want of au- 
thority.’’ R. S. 7:2-23. 

The bank had no right to charge the checks with forged indorse- 
ments to the account of the Board of Education in the absence of neg- 
ligence or estoppel chargeable to the depositor. Harter v. Mechanics’ 
Nat. Bank, 63 N. J. L. 578, 44 A. 715, 76 Am. St. Rep. 224; Pannonia 
Building & Loan Ass’n v. West Side Trust Co., 93 N. J. L. 377, 108 
A. 240. 

The negligence of persons employed by municipal corporations as 
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public servants charged with a public duty is not imputable to the em- 
ployer. Paterson v. Erie R. Co., 78 N. J. L. 592, 75 A. 922, 30 L. R. A., 
N. S., 209; Allas v. Borough of Rumson, 115 N. J. L. 598, 181 A. 175, 
102 A. L. R. 648. 

It is not possible, upon the facts of this case, to invoke the doctrine 
of estoppel. When the vouchers were returned to Mrs. Robinson, she 
checked them over. She did not examine the indorsements. Her failure 
so to do cannot estop the Board of Education from complaining of 
the improper charging to its account of the drafts containing forged 
drawee signatures. Kolar had no authority to divert the school moneys 
to his own account. The bank knew this and it was charged with a 
duty to scrutinize the indorsements by which it obtained title. It can- 
not be heard to say that because it was derelict in its duty that the 
negligence of an employee of the Board in not conducting a thorough 
audit each time the vouchers were returned can preclude a recovery. 

Revised Statutes, 7: 4-7, provides as follows: ‘‘No bank shall be liable 
to a depositor for the payment by it of a forged or raised check, unless 
within one year after the return to the depositor of the voucher of 
such payment such depositor shall notify the bank that the check so 
paid was forged or raised.’’ The statute relates only to forged or raised 
checks. None of the checks in question in this case were raised or 
forged. They were all good on their face. The vice was the forging of 
the payee’s name, and had the bank used any care the fraud speedily 
would have been discovered. 

The judgment is affirmed. 


LIABILITY OF BROKER MAKING UNSOUND 
INVESTMENTS FOR CUSTOMER 





Norris v. Beyer, Court of Errors and Appeals of New Jersey, 1 Atl. 
Rep. (2d) 460 





A broker, who persuades an inexperienced woman customer to 
sell bonds and permit him to invest the proceeds for her, will be 
liable for losses sustained by the customer due to unsound invest- 
ments of her money made by the broker. 


The plaintiff in this case was a widow past seventy-five years of 
age. It appeared that in 1931 she was the owner of 7% Collateral 
Bankers Bonds, the par value of which was $2,500. At that time, 
the bonds had a market value of $2,077 and yielded an annual in- 
come of $172. The broker induced her to sell these bonds and place 
the proceeds with him for reinvestment. As a result of unsound 
and imprudent investments made by the defendant, the plaintiff 
sustained losses of approximately $1,300 while the broker profited 
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through commissions to the extent of $432. It was held that the 
broker was responsible for the losses brought about through his act- 
ing as investment counsel to the plaintiff. 


Appeal from Court of Chancery. 

Suit by Bessie H. Norris against Henry Beyer for an accounting 
and to compel the defendant to make good losses sustained in certain 
stock transactions. From a decree for the plaintiff, defendant appeals. 

Affirmed. 


BROGAN, C. J.—A decree for an accounting was awarded com- 
plainant in the Court of Chancery. The defendant appeals. 

The complainant, Bessie H. Norris, a widowed lady past seventy- 
five years of age, alleged in her bill of complaint that the defendant, 
a broker in stocks and bonds, upon learning that complainant owned 
certain bonds, sought her out, representing himself to be an ‘‘invest- 
ment counsel’’ and an expert in securities, and advised her that be- 
cause of his special knowledge and ability he could increase her capital 
account without depleting her then income by buying, selling and ex- 
changing securities for her; that relying upon these representations a 
relationship of trust and confidence arose between the parties; that de- 
fendant took over her account and by his operation thereof she suffered 
serious money losses while he secretly profited; that she elects to avoid 
the several transactions and prayed that defendant be decreed to ac- 
count to her and make good the losses sustained. 

The answer denied the asserted relationship of trust and confidence 
and averred that defendant at all times exercised his best judgment 
to protect Mrs. Norris’ capital investment and to increase her income; 
that the purchases and sales of the securities made for complainant were 
authorized by her; and, further, denied that the defendant made secret 
or undisclosed profits at the expense of complainant. 

The testimony shows that when, on July 10, 1931, the defendant 
first presented himself to Mrs. Norris she owned 7% Collateral Bank- 
ers Bonds, the par value of which was $2,500 and the then market value, 
$2,077, yielding an income of $172 a year; that the defendant advised 
the sale of these bonds and the reinvestment by him of the cash pro- 
ceeds, which was done, the defendant saying, according to the com- 
plainant, that he would increase her capital account without loss of 
income; that as a result of the purchases and sales of securities made 
by defendant, complainant’s principal and income were greatly de- 
pleted. In his operation of this account it indisputably appears that 
the defendant, in most instances, bought securities that paid no divi- 
dends, which was contrary to his agreement to keep up complainant’s 
income. It is also clear that the investments made were neither sound 
nor prudent for a person of complainant’s slender means, and that 
defendant profited by a substantial commission on each purchase so 
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made. In short, when the defendant’s activity in Mrs. Norris’ account 
was halted, she had a loss of approximately $1,300 while the defendant 
had profited to the extent of $432. The complainant charges that this 
sum was a secret and undisclosed profit. The defendant maintains that 
his gain represented an ordinary commission on the purchases made 
for complainant’s account. 

We think that the amount should be regarded as a secret profit for 
the reason that it was really a premium paid defendant by underwriting 
brokers out of the purchase price charged complainant, for ‘‘distribut- 
ing’’ their untried securities. The amount was extraordinarily high for 
handling the ‘‘buying’’ side of this small account and greatly in excess 
of the rate fixed by the stock exchange regulations for the purchase 
and sale of listed securities. And, finally, while the complainant knew 
that the defendant was making some commission on her account de- 
fendant never told her the amount thereof or the rate. 

The defendant’s testimony is not persuasive. He admitted that he 
sought out the complainant when he learned from her sister, Mrs. Green, 
that she owned these 7 per cent. Collateral Bankers Bonds; he advised 
her to change her investment because, as he says, he believed that these 
bonds were not a safe investment. The learned Vice-Chancellor who 
heard the case did not believe this testimony, nor do we think it credible. 
We think it is clear that the defendant wanted the complainant as a 
customer for the unseasoned securities he was distributing and, of 
course, she could not become a customer unless she had cash, and the 
only way to put the complainant in a cash position was to sell what she 
owned. 

It is also clear that the defendant took advantage of the confidence 
which the complainant reposed in him. Whatever he advised be done 
was done. Furthermore, his letters to complainant indicate that at 
times purchases were made for her account without advising her of the 
fact until after the investment was made. On one occasion certain 
shares bought for Mrs. Norris at $2.60 each, having receded in price 
to ‘$2.07 bid, $2.30 asked,’’ defendant personally bought the 450 shares, 
which she had, at the bid price and later disposed of them at the asking 
price of $2.30. He admitted that he could not buy same in the open 
market at the bid price. He did not tell Mrs. Norris that he was the 
purchaser. This transaction, in the light of the relationship between 
the parties, was unconscientious. The defendant concedes that he should 
be charged with the profit on this transaction. 

Furthermore, the defendant had the duty of explicitly advising the 
complainant, who was manifestly inexperienced in stock market matters, 
of the precise kind of investment being made for her. It is fair to say 
that he was not open and candid in his dealing with her—that he did 
not advise her that for the most part he was investing her money in 
new and untried securities and that his commission on the kind of 
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securities he was ‘‘distributing’’ would perhaps amount to 10 per cent. 
and on a ‘‘very speculative variety, it may run up to 25 per cent. or 
30 per cent.’’ 

In a word, as a substitute for the bonds owned by the complainant, 
whose history was admittedly good, with no default of interest and 
which at times paid ‘‘extras,’’ the defendant invested the complainant’s 
principal in National Industrial Shares or ‘‘ Trust Shares,’’ as he called 
them, a company which was organized in 1930, the original shares of 
which were still in the process of being ‘‘floated’’ at the time he made 
the initial purchase for the complainant’s account. When asked what 
its record was as to dividends on July 10, 1931, the date of purchase, 
the witness answered that the company hadn’t had an opportunity to 
have a record yet. Other stocks were likewise obtained from ‘‘distribut- 
ing houses.’’ Another purchase made in October, 1932, was of shares 
of a company incorporated during the previous month. This stock, of 
course, had no dividend record. Defendant also made investment for 
the complainant in the Robert Gair Company, in November, 1935. The 
company had been reorganized in 1932, and had paid no dividends. 

The following testimony is informative on the issue before us and, 
in our judgment, crucial: 

‘*Q. Your reason for wanting Mrs. Norris to dispose of her bonds 
was so that you could make a market for some of the stock that you 
were selling, wasn’t it? A. Not to make a market for them. 

**Q. There was no market unless you made it, was there? A. I don’t 
think I follow you. 

‘*Q. Isn’t it a fact that on these unlisted securities you have to 
make a market for their sale, especially on these new issues? <A. Yes, 
you have to find buyers. 

‘*Q. Sure, that was your business? A. Exactly. 

“*Q. Mrs. Norris was not a buyer just so long as she had no money, 
was she? A. That is right. 

‘*Q. But if she could have turned her bonds into cash, then she would 
be a prospective buyer? <A. That is right. 

‘*Q. That was the reason you wanted her to sell the bonds? A. Yes, 
I felt that she was going to benefit herself by so doing or I would not 
have made the recommendation initially.’’ 

The learned Vice-Chancellor who heard this case concluded that a 
trust relationship had been established between the complainant and 
defendant; that the complainant, untrained in business—she had been 
a domestic servant for years—was susceptible to the defendant’s in- 
fluence, trusted him implicitly, and that he had abused that confidence. 
A decree was advised awarding the complainant an amount equal to 
the present value of the bonds originally owned by her and which the 
defendant sold at the time he began his speculative operation, plus the 
sum of $1,138, representing the income which those bonds yielded during 
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the interval, allowing the defendant credit for whatever money com- 
plainant had from the defendant up to the time the bill was filed and 
directing the return of the securities held by the complainant to the 
defendant. 

This decree works out simple justice and will be affirmed. We are 
persuaded from the facts of the case that a trust relationship existed 
between the parties. Even though an express trust was not within their 
intention at the time their agreement was made, a court of equity will 
raise a trust by construction when, as here, the party charged has prac- 
ticed a fraud upon his principal. (Cf. Perry on Trusts & Trustees, 
Vol. I, Chap. 6, Sec. 166, p. 267.) 

Unconscientious conduct creates a constructive trust which, under 
circumstances like the case before us, arises ex delicto. 

The appellant argues that he was not a trustee but a broker only. 
This argument finds little to support it in the testimony. He assumed 
the role of financial guide and the law imposed upon him the duty to 
deal fairly with the complainant even to the point of subordinating his 
own interest to hers. This he did not do. He risked the money she 
entrusted to him in making a market for hazardous securities. He failed 
to inform her of material facts affecting her interest regarding the 
securities purchased. He consciously violated his agreement to main- 
tain her income, and all the while profited personally at the complain- 
ant’s expense. Even as agent he could not gain advantage for himself 
to the detriment of his principal. Dodd v. Wakeman, 26 N. J. Eq. 484, 
affirmed 27 N. J. Eq. 564; Porter v. Woodruff, 36 N. J. Eq. 174; Gilmore 
v. Tuttle, 32 N. J. Eq. 611; Dunn v. Dunn, 42 N. J. Eq. 431, 448, 7 A. 
842; 9 C. J. Sec. 38, p. 536; 2 C. J. Sec. 581, p. 889; Harrop v. Cole, 85 
N. J. Eq. 32, 95 A. 378. Compare McAllister v. McAllister, 120 N. J. 
Eq. 407, 184 A. 723, affirmed 121 N. J. Eq. 264, 190 A. 52. 

The decree is affirmed. 


TAXATION OF BOND ISSUE 





Mitten Bank Securities Corp. v. United States, United States District 
Court (E. D. Pennsylvania), 24 Fed. Supp. 198 





Bonds issued by an individual, although guaranteed by a cor- 
poration, are not taxable under the Federal statute imposing a stamp 
tax on ‘‘corporate securities.’’ 

One Cuthbert was the owner of an office building. He issued a 
series of bonds having an aggregate par value of more than one 
million dollars. These bonds were secured by a mortgage on the 





NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1430. 
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office building, which mortgage was given to a trust company as 
trustee for the bondholders. The trust company stamped its guar- 
anty on each of the bonds before they were delivered to the pur- 
chasers. Later, the plaintiff company became the owner of the office 
building subject to the mortgage. The plaintiff wished to have the 
time of payment of the mortgage extended and the interest rate 
reduced, This was accomplished through an agreement of all parties 
concerned and the original issue of bonds was deposited with the 
Pennsylvania Company by the holders for the purpose of having 
new interest coupons attached and the guaranty of the plaintiff 
company stamped upon the bonds. It was held that these bonds 
were individual and not ‘‘corporate’’ securities and, hence, were 
not taxable under the Federal statute, 26 United States Code, § 901, 
and the plaintiff was allowed to recover the stamp taxes which it 
had paid to the government under protest. 


Action by the Mitten Bank Securities Corporation against the 
United States of America to recover stamp duty taxes alleged to have 
been unlawfully imposed. 

Judgment for plaintiff. 

George Henry Huft, of Philadelphia, Pa., for plaintiff. 

J. Cullen Ganey, U.S. Dist. Atty., of Bethlehem, Pa., for the United 
States. 


DICKINSON, D. J.—This is an action to recover stamp duty taxes 
unlawfully imposed. 
The Evidentiary Facts 


The Revenue Act imposes a tax upon all bonds ‘‘issued by any cor- 
poration with interest coupons or in registered form, known generally 
as corporate securities,’’ 26 U. S. C. A. § 901, and further provides 
that every renewal shall be taxed as a new issue. 

On March 16, 1925, Edward A. Cuthbert, an individual, was the 
owner of real estate premises of the type devoted to office building 
purposes and known as the Equitable Building. He issued a series of 
bonds in an aggregate sum exceeding $1,000,000, the payment of which 
was secured by a mortgage of the real estate premises. Whether dis- 
closed by the evidence or not, it is safe to asume that the issuance of 
the bonds and the creation of the mortgage were part of the plan for 
financing the operation of the office building project, the bonds being 
expected to be sold to the general public for investment. To facilitate 
such sales the bonds were issued for relatively small sums, with inter- 
est coupons attached, and the mortgage was given to the Bankers Bond 
and Trust Company as trustee for the bondholders. This Company 
was doubtless also the underwriter of the bond issue but at all events, 
to give a readier sale to the bonds, it stamped upon each bond its 
guaranty of the payment of the bond, principal and interest. No tax 
was imposed upon the issue. The plaintiff later, on August 31, 1933, 
became or was contemplating becoming the owner of the real estate . 
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premises subject to the mortgage and was desirous to have the time of 
payment of the mortgage extended and the interest rate reduced. This 
was accomplished through an agreement of all concerned, to the effect 
that the original issue of bonds should be deposited with the Pennsyl- 
vania Company by the holders for the purpose of having new interest 
coupons attached and the bonds and interest coupons stamped with 
the guaranty of the plaintiff to pay them at the renewal date and the 
reduced rate of interest. The Bankers Trust Company and Cuthbert 
joined in the agreement and expressly continued the liability they had 
before assumed. 
The Ultimate Fact 

The ultimate fact finding to be made is whether the facts outlined 
made of the bonds a corporate investment within the meaning of the 
taxing Act, and the question of law to be determined is whether the 
bonds as issued were so taxable. The taxing authorities ruled that the 
transaction was so taxable and that revenue stamps must be attached 
to the agreement of August 31, 1933. The plaintiff accordingly attached 
them under protest and has brought this action to recover the sum so 
paid. 

Discussion 

The real question is the determination of what we have called the 
ultimate fact. This is so nearly akin to a conclusion of law that it may 
become confused with it. None the less it is a fact finding. It is usual 
to approach all questions of tax liability with an expression of the 
thought that all ambiguities and uncertainties in taxing statutes should 
be resolved in favor of the taxpayer. Dauphin Trust Co. v. United 
States, 3 Cir., 80 F. 2d 893. 

This is the result but the real doctrine is that neither the executive 
nor any administrative body nor the Courts nor all combined, can 
impose a tax upon any one. It must be done by Congress and by it 
alone. Congress, for obvious reasons, has seen fit not to tax individual 
bond issues. It has limited the imposed tax to ‘‘corporate securities.’’ 
The fact question to be determined is whether the bonds with which 
this case concerns itself are the bonds of an individual or are corporate 
securities. 

The very capable counsel who has discussed the case for the Gov- 
ernment has favored us with a very earnest and full argument. Were 
the question what he conceives it to be, we might well find his agree- 
ment to be persuasive. He looks wholly to the results. The issue of 
the bonds of the individual obligor, fortified as they were by the guar- 
anty of a corporation, answers to all the purposes of a corporate issue. 
Because of this we are asked to infer that an individual bond which 
has all the value of a corporate bond is for taxing purposes a corporate 
security. The part which the obligation of a bond, secured by a mort- 
gage, plays in the saleability or marketability or commercial value of 
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the bond is often nothing. Sometimes it is all important. We say this 
because it is a common practice to have the bonds of an individual 
obligor signed by what is called a straw man. Reliance in such cases 
is upon the value of the mortgaged premises. In many corporate secu- 
rities little attention is paid to anything other than the ability of the 
issuing corporation to pay the interest on the issue. 

The discussion which leads to an ultimate fact finding in such a case 
as here may be made well nigh endless. It may be summed up as in 
the answer to the kindred conclusion of law of whether the bond in 
question is taxable. Congress might well have made any issue of bonds, 
the payment of which is guaranteed by a corporation, taxable. The 
answer is however that it did not do so. We cannot make the fact 
finding that the bond of an individual obligor is the bond of a corpora- 
tion because it has, though a corporate guaranty, an equal value. 

We dispose of the case by the following Findings of Fact and Con- 
clusions of Law: 

Findings of Fact 


1. The issue of bonds in this case was the issue of bonds of Edward 
Cuthbert, an individual, and not the issue of corporate bonds. 

2. The bonds with which this case concerns itself were the bonds of 
Cuthbert as an individual and not bonds ‘‘known generally as corporate 
securities. ’’ 


Conclusions of Law 


1. The bonds or renewals in question were not taxable under the 
provisions of the Revenue laws. 

2. Plaintiff should have judgment for the tax paid, with interest. 

To give definiteness of date to the judgment rendered for appellate 
or other purposes no judgment is now rendered but leave is given to 
enter judgment in accordance herewith, jurisdiction being retained for 
the purpose. ... 

These we answer as below, with this comment. We are asked to say 
that no taxpayer should be aided by the Courts in an attempt at tax 
evasion. We subscribe to this as the proper attitude of the Courts. 
There is however no justification of a finding of tax evasion. The dif- 
ference here is an honest one over a question of tax liability. The 
original bonds were issued before the date of the present Revenue Stat- 
ute. Whether there was a like law when the bonds were issued we have 
not inquired. A point is attempted to be made over the question of 
whether the Bankers Trust Company or the plaintiff is properly the 
plaintiff. We feel sure such a point will not be pressed. There is noth- 
ing in it. The plaintiff paid the money for the required stamps. The 
Bankers Trust Company did what they did for the plaintiff. We do 
not think the question of in whom is the right to recover turns upon 
the question of whose tongue licked the stamps which were affixed. 
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LIABILITY OF BANK IN PAYING ON FORGED 
INDORSEMENT 





Furlong v. Manufacturers National Bank of Detroit, Supreme Court of 
Michigan, 281 N. W. Rep. 309 





A bank which pays checks bearing forgeries of the payee’s in- 
dorsements will be liable to the depositor for the amount even though 
the depositor takes a note from the forger, where it appears that the 
note was not fully paid. 


In this case the plaintiff firm discovered that a person in its em- 
ploy had caused checks to be improperly issued to one of the plain- 
tiff’s customers and had forged the customer’s indorsement on each 
of the checks and collected the proceeds. The plaintiff firm managed 
to regain a relatively small part of the money taken by charging 
against certain book credits owing to the employee and by obtain- 
ing various amounts of cash from him. Later, the employee gave 
a note to the plaintiff firm for the amount of his defalcation and 
paid part, but not all, of the note. It was held that the three banks 
on which the checks in question were drawn were liable for the un- 
paid balance of the plaintiff firm’s loss. 


Actions by Edward J. Furlong and others, doing business as Paine, 
Webber & Co., against the Manufacturers National Bank of Detroit, the 
National Bank of Detroit, and the Detroit Bank, to recover uncol- 
lected balance of forged checks which the defendants had charged 
against plaintiffs’ accounts after having cashed the checks. Judgments 
for plaintiffs, and defendants appeal. 

Affirmed. 

Argued before the Entire Bench. 

Lightner, Crawford, Sweeny, Dodd & Toohy, of Detroit, for appel- 
lants. 

George E. Brand and Orrin C. Jones, both of Detroit, for appellees. 


BUTZEL, J.—These three cases, involving similar facts, were tried 
simultaneously in the lower court and consolidated on appeal to this 
court. On June 8, 1935, plaintiffs discovered that one Keeler, employed 
by them, had caused their firm’s checks to be improperly issued to a 
eustomer, one O. J. Rieman, as payee, had forged the latter’s endorse- 
ment on the backs of the checks, and had obtained the proceeds from 
defendant banks. The banks, in turn, had charged the amounts of 
the checks against plaintiffs’ respective accounts. On the very same 
day, plaintiffs wrote to each of the banks, calling their attention to 
the forgeries and stating: 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §509. 








8 


THE BANKING LAW JOURNAL 829 


‘‘We take the position that these checks were improperly cashed 
and charged to our account and attach the list of checks hereto. It is 
requested that our account be immediately credited with these improper 
charges and this notice is given to enable you to take any and all ac- 
tions which you deem necessary for your protection. 

‘We will join in, and co-operate with, any action, civil or criminal, 
which you deem necessary. The employee is still in the city and re- 
ported to our office today so as to not disturb the morale of our office 
force.’’ 


Checks on which the forgeries appeared were turned over to the 
banks, but were returned to plaintiffs when the banks refused to credit 
plaintiffs with the amounts of the checks. After the demand on the 
banks, but prior to their disclaimers of liability, plaintiffs managed 
to regain a relatively small part of the funds taken by charging against 
certain book credits owed Keeler and by obtaining various amounts of 
cash from him. On November 30, 1935, the amount still due on account 
of the defalcations was computed and Keeler gave plaintiffs a demand 
note for that amount. After giving the note, he made payments to 
plaintiffs, totaling $965, over a period of approximately six months 
and each time received a receipt stating that the payment was to apply 
on the note. No release was given Keeler and no express agreement 
of any kind was made with him. Keeler continued in plaintiffs’ employ 
for some time, and his wife, who had previously been employed by 
them, was rehired. 

The defendant banks having refused to credit plaintiffs’ accounts 
with the moneys abstracted by the forger, plaintiffs brought these ac- 
tions to recover the balance yet uncollected. The payments that had 
been made by Keeler were credited to each of the three banks in the 
proportion that the amount of the forged checks that each had paid 
bore to the total amount obtained through the forgeries. Defendants 
do not deny the forgeries and do not claim that they originally had 
authority to charge plaintiffs’ accounts with the amounts of the checks. 
Their contentions are that the acceptance of the note from Keeler con- 
stituted payment in full of the balance due; that the acceptance of 
restitution from Keeler constituted an election of one of two incon- 
sistent remedies, barring recovery against the banks; and that the 
conduct of the plaintiffs in retaining Keeler in his former position, 
subsequent to the discovery of his wrongdoing, amounted to a ratifica- 
tion of his unauthorized acts. The lower court found for plaintiffs on 
each issue. Defendants appeal. 

The acceptance of a note is not considered payment of an obliga- 
tion due in absence of an understanding that it is taken as such. People, 
for the use of P. Koenig Coal Co., v. Davis, 237 Mich. 165, 211 N. W. 
36. The business manager of plaintiffs’ Detroit office testified that 
there never was any agreement with Keeler relative to the shortage 
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and that, in taking the note, he did not intend that it should consti- 
tute payment. One of the plaintiffs, who is one of the resident partners 
in Detroit, testified he had not directed the manager or anyone else 
to receive a note in full settlement of Keeler’s shortage. There is no 
testimony whatsoever to the effect that the note was intended to be ac- 
cepted as payment and, under the circumstances, the mere fact that 
payments by Keeler were credited on the note is not conclusive that 
such an intent existed. The finding of the trial judge is in accord 
with the evidence and it must be held that a balance is still owing 
plaintiffs on account of the defalcations. 

Defendants contend, however, that by accepting partial restitution 
from Keeler, plaintiffs have indicated that they consider that their 
moneys are no longer in the defendant banks, but are in the hands of 
Keeler; that they have thereby elected to proceed against Keeler and 
cannot now look to defendant banks. Houseman-Spitzley Corp. v. Ameri- 
ean State Bank, 205 Mich. 268, 171 N. W. 543, and Metropolitan 
Casualty Ins. Co. v. First National Bank, 261 Mich. 450, 246 N. W. 
178, are to the effect that the mere acceptance of partial restitution 
from the forger does not preclude a depositor or persons subrogated to 
his rights from thereafter recovering the balance due from a bank. 
The case of Union Guardian Trust Co. v. First National’ Bank, 271 
Mich. 323, 259 N. W. 912, does not hold to the contrary. In that case, 
a chancery suit against the forger was prosecuted to a decree in favor 
of the depositor before any formal demand of repayment was made 
on the bank. In the instant case, plaintiffs made an immediate demand 
upon defendant banks. At no time thereafter did they indicate that 
they did not intend to pursue their claim against defendants. The ac- 
ceptance of restitution from Keeler was quite in accord with their 
intent, as expressed in the last paragraph of their letter, to co-operate 
with defendants in recovering the loss. Defendants were in no way 
misled by plaintiffs’ conduct and plaintiffs’ acceptance of restitution 
in no way prejudiced them, but on the contrary minimized their loss. 

By the same token, plaintiffs’ conduct cannot be considered a rati- 
fication of Keeler’s unauthorized acts. Although they retained him in 
their employ, it was obviously for the purpose of enabling him to make 
restitution and was not viewed as a condonation of his wrongful acts. 

The evidence is quite conclusive that the note was not accepted in 
payment and that the acceptance of partial restitution was not an elec- 
tion of remedies or ratification. In coming to our conclusion, we are 
not unmindful of the case of Midland Savings & Loan Co. v. Trades- 
men’s Nat. Bank, 10 Cir., 57 F. 2d 686, which holds that the acceptance 
of restitution constitutes election and ratification. Such a conclusion 
not only is impractical and savors of the academic, but is inequitable 
and would work to the detriment of both parties who have been wronged. 
We believe that since the banks had been notified of the claim of the 
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plaintiffs and since the acceptance of partial restitution was beneficial 
to the banks, the latter are not relieved of their liability to reimburse 
plaintifis to the extent of the balance of the funds they wrongfully 
paid to Keeler. 

Judgments for plaintiffs are affirmed, with costs. 


SET-OFF OF DEPOSIT BY INDORSER 





Elswick v. Combs, Supreme Court of Virginia, 198 S. E. Rep. 501 





The indorser of a note held by a bank, the maker of which is 
solvent, cannot set off against his liability as indorser a deposit 
which he may have in the bank, upon the failure of the bank. 


In this case, the note was signed by one Elswick and was in- 
dorsed by his wife. The note was for $3,500 and it appeared that 
there was a deposit in the bank in the wife’s name amounting to 
$3,520. After the failure of the bank, the husband and wife brought 
an action against the receiver to compel him to permit the deposit 
to be set off against the wife’s liability as indorser. As stated, it 
was held that they were not entitled to this privilege. 


In order to warrant a set-off, the debts must be mutual, that is, 
they must be owing between the same parties. Consequently, it is 
held by most of the courts that the deposit of an indorser on a note 
signed by a solvent maker cannot be set off against his liability as 
such indorser. The reason for this holding is that, where the maker 
is solvent, to permit the indorser to have his deposit applied to the 
payment of the note would be to allow him to recover his deposit 
in full, for he is then in a position to indemnify himself by recover- 
ing from the maker. 





The plaintiffs attempted to show that the money was borrowed 
for the purpose of purchasing a piece of real estate, the title of 
which was to be taken in the wife’s name and that, therefore, she 
was the primary debtor on the note and that her husband was merely 
an accommodation maker. It was held, however, that this was im- 
material, the reason being that the bank had no notice of the re- 
lation between the parties and, on its face, the note purported to 
be the primary obligation of the maker. 


Appeal from Circuit Court, Buchanan County; A. G. Lively, Judge. 

Suit by T. C. Elswick and wife against F. H. Combs, receiver of the 
Bank of Grundy, Incorporated, to have a deposit in bank to the credit 
of the wife set off against notes which were held by the receiver and 
which had been signed by the named plaintiff and indorsed by the wife 
and their son. From a decree refusing to allow the set-off, the plaintiffs 
appeal. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §743. 
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Decree affirmed. 
S. H. & Geo. C. Sutherland, of Clintwood, for appellants. 
F. H. Combs, of Grundy, for appellee. 


EGGLESTON, J.—On May 18, 1931, the Bank of Grundy, Incorpo- 
rated, closed its doors, and since that time its affairs have been in proc- 
ess of liquidation under the supervision of the Circuit Court of Bu- 
chanan county, in a chancery suit wherein F. H. Combs was appointed 
receiver. The institution is insolvent and can not pay its depositors in 
full. At the time the bank closed, Gusta Elswick, the wife of T. C. 
Elswick, had on deposit there to her credit the principal sum of $3,520, 
evidenced by two certificates of deposit. 

Among the assets of the bank the receiver holds for collection three 
notes, each made and signed by T. C. Elswick and endorsed by Gusta 
Elswick and by B. E. Elswick, their son. The notes are in the prin- 
cipal sums of $3,500, $581.60, and $100, respectively. They fell due in 
June and July, 1931. Both T. C. Elswick and Gusta Elswick own prop- 
erty in their respective names and are solvent. 

In April, 1936, T. C. Elswick and Gusta Elswick filed their joint 
petition in the equity suit wherein the affairs of the bank are being 
liquidated, praying that the deposit in the bank to the credit of Gusta 
Elswick be set off against the said notes. After depositions had been 
taken on the petition the trial court entered a decree refusing to allow 
the setoff prayed for, and from this decree the Elswicks have appealed. 

It is well settled that in order to warrant a setoff the debts must be 
mutual; that is, must be owing between the same parties. Mullins v. 
Breeding, 167 Va. 25, 28, 187 S. E. 466; Stowers v. Dutton, 161 Va. 
658, 662, 171 S. E. 510; Hampton Roads Fire & Marine Ins. Co. v. 
Coburn Motor Car Co., 158 Va. 675, 683, 164 S. E. 723, 84 A. L. R. 
731; Burks’ Pleading and Practice (3d Ed.), sec. 224, p. 398. 

This rule applies in Virginia both in law and in equity. Stowers 
v. Dutton, supra, 161 Va. 658, at page 662, 171 8S. E. 510; Hudson v. 
Kline, 9 Grat. 379, 50 Va. 379, 381; Morgan v. Carson, 7 Leigh, 238, 
34 Va. 238, 241. 

Consequently, it is held by the great weight of authority that a de- 
posit by an endorser of a note signed by a solvent maker can not be 
set off against the endorser’s liability on the note. Edmondson v. 
Thomasson, 112 Va. 326, 328, 71 S. E. 536, Ann. Cas. 1913A, 1301; 
Willing v. Binenstock, 302 U. S. 272, 58 S. Ct. 175, 82 L. Ed. —, (de- 
cided Dec. 6, 1937) ; Shannon v. Sutherland, 4 Cir., 74 F. 2d 530, 531, 
532, 97 A. L. R. 583; Bank of U. S. v. Braverman, 259 N. Y. 65, 181 
N. E. 50, 52, 82 A. L. R. 658; 9 C. J. S., Banks and Banking, § 517, 
p. 992; 7 Am. Jur., sec. 477, pp. 342-3. 

The reason for this holding is that when the maker of a note is sol- 
vent, the endorser who has had his deposit applied to the payment of 
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the note may indemnify himself by recovering from the maker, and 
thus receive his deposit in full. Edmondson v. Thomasson, supra; 
Shannon v. Sutherland, supra; Bank of U. S. v. Braverman, supra. 

But the appellants say that the rule that an endorser can not. set 
off the amount of his deposit against his liability on the note of a 
solvent maker is subject to an exception where the maker of the note is 
an accommodation maker, and the endorser is, in fact, the primary 
debtor, and the holder of the note has knowledge of the actual relation- 
ship between the obligors at the time the note is received and discounted. 
This is so because the endorser, for whose benefit the note was made, 
can not recover of the accommodation maker. 

This principle was applied in Building & Engineering Co. v. North- 
ern Bank of New York, 206 N. Y. 400, 99 N. E. 1044. See, also, Shannon 
v. Sutherland, supra; Knaffle v. Knoxville Banking & Trust Co., 128 
Tenn. 181, 159 S. W. 838, 50 L. R. A., N. S., 167; 7 Am. Jur., sec. 477, 
p. 343.1 

In 8 Am. Jur., sec. 1106, pp. 660-1, the author says: ‘‘Parol evidence 
is admissible as between the parties and those with notice to show that 
a comaker of a promissory note, who apparently signed as a principal, 
was really a surety. It may be shown by parol that this was known 
to the holders. . . . It is, however, admissible only against holders with 
notice. If a person signs a note as maker, but is, in fact, a surety, and 
there is nothing on the face of the note to show his true relation, he 
will be treated and considered as a principal with respect to all who 
have no notice of the suretyship.’’ See, also, Cox v. Hagan, 125 Va. 
656, 668, 100 S. E. 666; 8 C. J., sec. 105, pp. 69-70. 

Continuing, the author says (8 Am. Jur., sec. 1106, p. 661): ‘‘The 
provision of the Uniform Act? making the signers of a note primarily 
liable as makers does not prevent a comaker, who is in fact a surety, 
from being treated as such in determining his right to setoff against 
the payee.’’ 

See, also, Knaffle v. Knoxville Banking & Trust Co., supra; Building 
& Engineering Co. v. Northern Bank, supra; Shannon v. Sutherland, 
supra. 

While T. C. Elswick testified that the $3,500 note represented money 
which was borrowed from the bank to purchase certain real estate at 
Elkhorn City, Kentucky, the title to which was taken in the name of 
Gusta Elswick, and that the funds were used for that purpose, the 
evidence does not show that the bank knew at the time it received and 





In M. R. Johnston Coffee Co. v. Page, 161 Md. 503, 157 A. 297, 82 A.L.R. 662, 
the Maryland Court declined to follow Building & Engineering Co. v. Northern 
Bank, supra, and held that an endorser for whose benefit the note had been signed 
by an accommodation maker could not set off his deposit against the note. 

In 82 A.L.R., p. 672, the annotator expresses the view that the New York case 
is based on the sounder reasoning. 


*Code of Va., §§ 5753, 5591, 
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discounted the note that Gusta Elswick was the primary debtor in the 
transaction, and that T. C. Elswick was merely the accommodation 
maker of the note. 

The only testimony on the subject comes from T. C. Elswick. It is 
true that in response to a leading question from his counsel as to 
whether he told the officer of the bank ‘‘what he expected to do with 
the money,’’ he answered, ‘‘Yes.’’ But in explanation of just what 
he told the officer of the bank, he said: ‘‘I told him... that we bought 
some property and had to pay, don’t know that I told him just what 
property it was.’’ Furthermore, he said there was no discussion with 
the officer of the bank as to ‘‘who would make the notes or who would 
endorse them or anything like that,’’ 

There is no evidence that the bank knew that the loan was being 
obtained for the benefit of Gusta Elswick; that she was the primary 
debtor in the transaction; that the title to the property was to be 
taken in her name; or that T. C. Elswick was merely the accommoda- 
tion maker of the note. Moreover, there is no evidence that the proceeds 
of the loan were delivered to Gusta Elswick, or deposited in her name. 
Cf. Building & Engineering Co. v. Northern Bank, supra. There was 
nothing in the circumstances to suggest to the bank that the relation 
of debtor and creditor obtained between Gusta Elswick and her husband 
in this transaction. 


We turn next to the $581.60 note. While there is evidence that the 
proceeds of this note likewise went into the wife’s Elkhorn City prop- 
erty, there is no claim that the bank knew how these funds were to be 
used, or that Gusta Elswick was the primary debtor with respect 
thereto. 

There is no evidence whatsoever as to the circumstances under which 
the $100 note was discounted, or how the proceeds were used. 


We see, then, that the appellants’ evidence fails to show that the 
bank had knowledge, when it received and discounted the notes in 
question, that the relationship between the parties was otherwise than 
as shown on the face of the instruments. 

But the appellants next say that the evidence shows that the money 
on deposit was, in fact, the property of T. C. Elswick, and hence should 
be set off against the notes. 


Gusta Elswick did not take the stand. T. C. Elswick’s testimony 
as to the ownership of the deposit is so conflicting and inconsistent as 
to have no probative value. At one point he says that he is the sole 
owner of the money, because it was all derived from his farm. Again, 
he says that it belongs to his wife and himself jointly, being the fruit 
of their joint labors or tradings. Finally, he says that at least some 
part of it is the property of his wife, being the proceeds derived by 
her from the sale of certain timber standing in her name. The testi- 
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mony of B. E. Elswick, the only other witness, merely adds to the 
uncertainty of the ownership of the funds. 

In the absence of satisfactory evidence to the contrary, then, the 
deposit must stand, in accordance with the records of the bank, as the 
property of Gusta Elswick. Matthews v. Hanson, 145 Va. 614, 618, 134 
S. E. 568. 

For the reasons already stated, T. C. Elswick must be treated as the 
primary debtor on the notes, and Gusta Elswick as merely the endorser. 

Since the debts are not mutual, the trial court was right in disallow- 
ing the setoff. The decree is affirmed. 


NOTE GIVEN FOR AUTOMOBILE NOT 
USURIOUS 





General Contract Purchase Corp. v. Holland, Supreme Court of 
Arkansas, 119 S. W. Rep. (2d) 535 





The fact that the price charged for an automobile sold on time 
exceeds the cash price by more than the highest legal rate of interest 
on the cash price, will not make a note for part of the time purchase 
price usurious. 


There is nothing in the law that will prevent a dealer from 
charging a higher price when he sells his goods on time than he 
would have charged if the purchase price had been paid in cash. 
The amount of the increase in price is not limited by the law, but 
it depends upon the agreement of the parties. Such a note is not 
one given for borrowed money but one given for the balance of the 
time purchase price of an automobile. 


Suit by the General Contract Purchase Corporation against J. P. 
Holland on a note payable in monthly installments given in part pay- 
ment for an automobile, wherein W. T. Barnett was made a party by 
defendant who claimed that Barnett had assumed payment of note as 
part consideration in purchase of another automobile. Verdict and 
judgment for defendant on appeal from a judgment for plaintiff and 
Barnett, and plaintiff appeals. 

Reversed and rendered. 

Frank C. Douglas, of Blytheville, for appellant. 

Bradley & Partlow, of Blytheville, for appellee. 


DONHAM, J.—The appellee, on March 13, 1937, purchased of W. T. 
Barnett Auto Sales of Blytheville, Arkansas, one new 1937 LaSalle 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1469. 
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Touring Sedan. The cash price of this car was $1,532, and the credit 
price, including time payment charges for 24 months, was $1,764.80. 
Appellee bought on the credit plan, paying $182 cash, traded in his 
used Chevrolet at an agreed price of $600 and executed his negotiable 
promissory note for $982.80, payable in 24 months at the rate of $40.95 
per month. When he executed the note, he also executed the usual 
title retaining contract. 

W. T. Barnett Auto Sales immediately discounted and sold this note 
and contract to appellant; and appellee paid to appellant his monthly 
payments regularly for April, May, June, July and August, 1937. He 
refused to pay the installment due September 13, 1937. Appellant de- 
clared the entire balance of the note due and on October 2, 1937, filed 
suit in the Court of Common Pleas at Blytheville to collect. 

Appellee answered and filed his cross-complaint, asking that W. T. 
Barnett be made a party to the suit. In his testimony before the Com- 
mon Pleas Court he admitted the execution of the note which had been 
negotiated and sold to appellant and also the execution of the contract 
accompanying said note, admitting that they were given ‘‘for the bal- 
ance of the purchase price’’ of the LaSalle car. He alleged, however, 
that on September 7, 1937, he made a new trade with Barnett for a 
Dodge ear, trading in his LaSalle car and making a note for $200 for 
the Dodge car, and that Barnett was to assume and pay $778.05 which 
he still owed on the note involved here. 

Barnett was made a party to the suit and filed answer denying the 
allegations as to him and also filed a cross-complaint alleging that ap- 
pellee owed him the sum of $200 as part of the purchase price of the 
Dodge automobile. 

Judgment was rendered for appellant on the complaint and for 
Barnett on his cross-complaint against appellee. He appealed from 
the judgment of the Common Pleas Court to the Circuit Court, Chicka- 
sawba District, Mississippi County. On the first day of the term of 
the Circuit Court, appellee dismissed his cross-complaint against Bar- 
nett and filed a pleading which he called ‘‘Defendant’s Amended An- 
swer and Cross-complaint.’’ By this pleading, appellee abandoned the 
position that he had taken in the Common Pleas Court and defended 
the case on an entirely different ground. He contended in the Circuit 
Court that he had paid for the LaSalle car at the time he purchased 
it, and then immediately executed the note sued on to borrow $750. He 
pleaded usury as a defense. 

Appellant filed a motion to strike the amended answer and cross- 
complaint, but this motion was not passed upon by the court. The case 
proceeded to trial by jury, which trial resulted in a verdict for the 
defendant, appellee here. Motion for a new trial was filed and over- 
ruled and an appeal was prayed and granted to this court. 

The note sued on was introduced in evidence, and it is as follows: 
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“*$982.50 
‘‘Blytheville, Ark., March 138th, 1937. 

‘‘For value received, the undersigned promises to pay to the order 
of W. T. Barnett Auto Sales the sum of nine hundred eighty-two and 
80/100 dollars, in 24 consecutive monthly installments of $40.95 each, 
and monthly installments of $ each, on the 13th of each 
month commencing April 13th, 1937, at the office of General Contract 
Purchase Corporation together with interest on each installment after 
its maturity at the highest lawful rate. 

“Tf any installment of this note is not paid at the time and place 
specified herein, the entire amount unpaid shall be due and payable 
forthwith at the election of the holder of this note without notice. The 
acceptance of any installment hereof by the holder after the time when 
it becomes due as herein set forth shall not be held to establish a cus- 
tom, or waive any rights of the holder to enforce prompt payment of 
any further installments or otherwise. 

‘Tf this note shall be placed in the hands of an attorney for col- 
lection the undersigned jointly and severally agree to pay fifteen per 
cent. of the amount then due hereon as an attorney’s fee. 

‘‘The undersigned hereby waives all benefit of valuation, appraise- 
ment and exemption laws. The undersigned and all endorsers and other 
parties hereto, hereby waive presentment for payment, demand, protest 
and notice of dishonor, protest and non-payment. 

‘J. P. Holland 
‘‘Purchaser’s signature. 








““Witness: 
““W. T. Barnett’’ 


On the back of the note there is the endorsement of the payee, W. T. 
Barnett Auto Sales, made at the time the note was negotiated and sold 
to appellant. 

The sales contract by which appellee purchased the LaSalle auto- 
mobile from W. T. Barnett Auto Sales was also introduced in evidence. 
It is unnecessary to copy it in full. The first two paragraphs of the 
contract provide: 


‘‘J. P. Holland (purchaser), Blytheville, Mississippi County, Ar- 
kansas, hereinafter called purchaser; W. T. Barnett Auto Sales (Deal- 
er’s name), Blytheville, Mississippi County, Arkansas, hereinafter called 
seller. 

‘‘Purchaser hereby acknowledges delivery and acceptance of the 
following described property, including the following described Motor 
Vehicle together with all equipment (all of said property being herein 
called ‘car’) in its present condition, after thorough examination, which 
purchaser buys and seller sells on the following terms and conditions:’’ 


Then follows a description of the car purchased and the terms of 
the contract showing the items covering the purchaser’s obligations. 
It shows that appellee paid by way of cash payment $182; that he 
traded in a Chevrolet car on which he was given an allowance of $600; 
that he gave his note for the difference between these two amounts and 
the time or credit price of the LaSalle car which he purchased, this 
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time price being $1,764.80. The amount for which appellee gave his 
note was $982.80. The selling price was made up of the cash price 
of the car, $1,532, plus the time payment charge, $232.80. This charge 
included insurance on the car. 

As hereinabove stated, immediately on the execution of the note by 
appellee to the W. T. Barnett Auto Sales, the said W. T. Barnett Auto 
Sales negotiated and sold said note, with the contract of purchase ac- 
companying it, to appellant. 

It would serve no useful purpose to set out in detail the evidence 
introduced in behalf of the respective parties. We have carefully re- 
viewed it and have concluded from our review of the record that ap- 
pellee’s plea of usury is not tenable. The note and contract show upon 
their face that they were executed for the balance of the purchase price 
of a LaSalle automobile; that the increased price which appellee agreed 
to pay for said automobile over the cash price was due to time pay- 
ment charges, including insurance on the car. By reference to the note, 
it will be seen that it bears no rate of interest and is payable monthly 
over a period of 24 months, each monthly payment being $40.95. The 
note in this form was negotiated and sold to appellant, which, accord- 
ing to the record, had nothing to do with the sale of the car to appellee. 
As we understand the record, appellant was not engaged in lending 
money. It was engaged in purchasing negotiable paper at a discount. 
Not only did it purchase notes given for the unpaid portion of the 
purchase price of automobiles, but it purchased other kinds of nego- 
tiable paper as well. Its Home Office was in the city of St. Louis and, 
as stated, it was not engaged in lending money, but was engaged in 
purchasing negotiable paper at a discount. 

As hereinabove stated, appellee’s sole defense, on the trial in the 
Circuit Court, was that the note was usurious. The fact that the dif- 
ference between the cash price of the LaSalle car purchased by appellee 
and the credit price amounted to more than 10% per annum on the 
cash price would not make the note usurious. There is nothing in the 
law that will prevent a dealer from charging a higher price when he 
sells his goods on time than he would have charged if the purchase price 
had been paid in cash. The amount of the increase in price is not 
limited by the law, but it depends upon the agreement of the parties. 
It was shown that the increase of the credit price over the cash price 
in the instant case was $232.80, and, as stated, this covered insurance 
on the automobile and time payment charges. In other words, the total 
amount of the note represented the balance of the time purchase price 
of the car. -The note was what it purported to be, not one given for 
borrowed money, but one given for the balance of the time purchase 
price of an automobile. 

The only reason given by appellee as to why he ceased making pay- 
ments on the note in question was that he had made a second deal with 
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NOTE —VFor similar decisions see Banking Law Journal Digest (Fourth 
Edition) §308. . ; 
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W. T. Barnett Auto Sales, by which Barnett agreed to assume the pay- 
ment of all the unpaid installments of the note. It might be that he 
had a claim against W. T. Barnett Auto Sales for breach of the con- 
tract which he alleges he had with said Auto Sales; but this was no 
defense to an action on the note by appellant. Appellee had signed the 
note and contract which had been negotiated and sold to appellant 
and he was liable thereon. A verdict should have been directed in ap- 
pellant’s favor. 

The cause is reversed and judgment entered here for the balance 
due on said note in the sum of $778.05, with interest at the rate of 6% 
per annum from October 2, 1937, to this date and for costs. 


REMITTING FUNDS BY TELEGRAPH 





Tilley v. Security State Bank, Supreme Court of Oklahoma, 82 Pac. 
Rep. (2d) 801 





An out of town bank wired the plaintiff bank to pay $800 to a 
certain party, the telegram stating ‘‘we remit.’’ The money was 
paid out in accordance with the telegraphic instruction but the out 
of town bank failed the following day. It was held that the local 
bank was entitled to recover the money from the party to whom 
it was paid. 

The defendants in this case deposited $800 in a bank in Conway, 
Arkansas, with instructions to forward it by wire to Orville Tilley, 
one of the defendants. The Arkansas bank sent a telegram to the 
plaintiff Security State Bank at Wewoka, Oklahoma, reading ‘‘ Notify 
and pay Orville Tilley eight hundred Dollars we remit.’’ The money 
was promptly credited to Tilley’s account and was drawn out by 
check the next day. On that same day, the Arkansas bank failed. 
Under the rule that items credited to the accounts of depositors 
are credited conditionally and subject to final payment, it was held 
that the plaintiff bank could recover the $800 from the person to 
whom the payment was made. 


Action by the Security State Bank against J. O. Tilley and Orville 
Tilley to recover a certain sum of money which defendants had checked 
out of their account in the bank. From a judgment in favor of the 
plaintiff, the defendants appeal. 

Judgment affirmed. 

Pryor & Wallace, of Wewoka, for plaintiffs in error. 

Thos. J. Horsely and Hicks Epton, both of Wewoka, for defendant 
in error. 
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PHELPS, J.—This was an action by the Security State Bank, lo- 
cated at Wewoka, Oklahoma, against J. O. Tilley and Orville Tilley to 
recover $800 which the defendants had checked out of their account 
in the bank. The trial judge directed a verdict for the plaintiff, and 
the defendants appeal. 

J. O. Tilley is the father of Orville Tilley. For a considerable while 
prior to January 27, 1933, they had carried a joint account in the plain- 
tiff bank. Each made deposits in and drew checks on the account. On 
the above date they had made negotiations to purchase an oil lease, and 
needed $1,000 for that purpose, but had only $200 in their account. 
Orville Tilley sent his father J. O. Tilley to Conway, Arkansas, to bor- 
row $800, and to have it wired to him through the plaintiff bank at 
Wewoka. The father arrived in Conway, Arkansas, on the night of 
January 26, 1933, and on the next day succeeded in borrowing the $800 
from his mother who resided there. She had $500 on deposit in the 
Bank of Conway, in that city. She withdrew $300 from her postal 
account and went to the bank, with Mr. Tilley, for the purpose of 
forwarding the money to the other defendant in Wewoka. The bank’s 
representative told her that the bank could telegraph the money to 
Wewoka at less expense to her than if she should send it by Western 
Union. She instructed the Bank of Conway, in the presence of J. O. 
Tilley, to telegraph $800 to Orville Tilley in Wewoka. 

In accordance with this arrangement the Bank of Conway on Janu- 
ary 27, 1933, telegraphed the Security State Bank, at Wewoka, as 
follows: 


‘Security State Bank 
‘“Wewoka, Okla. 
‘‘Notify and pay Orville Tilley eight hundred Dollars we remit— 
*“(Signed) Bank of Conway.”’ 


The above telegram was received by the plaintiff bank, at Wewoka, 
Oklahoma, within less than half an hour after it was sent. Orville 
Tilley appeared at the bank, asked if the telegram had been received, 
and was told that it had been. The bank cashier gave Orville Tilley 
a duplicate deposit slip for $800, credited the item to the aforesaid 
account, and on the following day the bank paid out the amount, on 
a check written by Orville Tilley to a third person in purchase of the 
oil and gas lease. 

However, on that same day and without the knowledge of the plain- 
tiff bank, the Bank of Conway, in Arkansas, had been closed by order 
of the State. Bank Examiner of that state. It was wholly insolvent. 
The plaintiff bank never received the remittance from the Arkansas 
bank. Neither bank had an account in nor was a correspondent bank 
with the other bank. Plaintiff bank made demand on the defendants 
to repay it the amount of $800, which it had deposited to the credit of 
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their joint account, and which they had checked out, and they refused. 
Hence this action. 

In appealing, the defendants assume that the bank’s recovery was 
based on the theory of agency, in that the Arkansas bank acted as the 
agent of the defendants in causing the loss to the plaintiff bank. They 
therefore say that it was error for the trial judge to take the issue of 
agency away from the jury’s consideration. But we are of the opinion 
that it is immaterial whether the Bank of Conway was the agent of 
defendants, in sending the telegram and in failing to remit, thus caus- 
ing the loss. Regardless of whether the Bank of Conway was or was not 
the agent of the defendants, the undisputed evidence reveals two per- 
tinent facts: (1) the existence of a long established custom, of which 
defendants had knowledge, that items credited to the accounts of de- 
positors, when such items were checks or bills of exchange, were credited 
conditionally, subject to final payment; that if such a check or other 
item proved uncollectible the amount of the deposit was always charged 
back against the depositor’s account; (2) the duplicate deposit slip 
issued the defendants in the instant case, covering the $800, specifically 
provided that 


‘*All items are credited subject to payment under conditions stated 
on back of duplicate ticket hereof... . 

(Endorsed on back) 

‘“Notice 

‘‘In receiving items for collection, this Bank acts only as the de- 
positor’s collecting agent and assumes no responsibility beyond the ex- 
ercise of due care. All items are credited subject to final payment in 
cash or solvent credits. ... 

‘‘This Bank or its correspondents may send items, directly or in- 
directly, to any bank including the payor, and accept its draft or credit 
as conditional payment in lieu of cash; it may charge back any item 
at any time before final payment, whether returned or not, also any 
item drawn on this Bank not good at close of business on day deposited.”’ 


The evidence as to the aforesaid custom, and as to the specific pro- 
vision in the duplicate deposit slip, was undisputed. For all practical 
purposes the telegram had the effect of, or was analogous to, a check 
or bill of exchange. The plaintiff argues that it was bill of exchange, 
citing Section 11425, O. S. 1931, 48 Okl. St. Ann. § 281, setting forth 
the uniform definition of bill of exchange under the Negotiable Instru- 
ments Law. Whether we call it that, or call it by some other name, it 
represented an item credited subject to payment under the conditions 
stated on the duplicate deposit slip. It is the universal custom of 
banks, in the absence of an agreement to the contrary, to credit such 
items conditionally and to charge them back against the customer’s 
account if they prove worthless. Otherwise, commercial affairs would 
seriously be impeded, and the transactions of individuals could not go 
forward with the dispatch required by present day conditions. This 
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court has passed on the question several times. Bank of Big Cabin v. 
English, 27 Okl. 334, 111 P. 386; Turner v. American Nat. Bank, 83 
Okl, 259, 201 P. 514; Townley v. Exchange Nat. Bank of Tulsa, 108 
Okl. 144, 234 P. 574. In the latter decision we said in the syllabus: 
‘Where the payee of a check deposits same and receives credit on his 
account in the bank on which it is drawn, and at the time of receiving 
such credit knew the custom to be that such credit was given on con- 
dition the drawer had to his account sufficient funds to meet the check, 
or should have known thereof, the credit is conditioned by the custom, 
and same may be charged back against the account of the depositor 
thereunder. ’’ 

In the Turner Case, supra, we said (page 516): ‘‘A bank, accept- 
ing checks and crediting them to a depositor’s account in the absence 
of special agreement, takes them as a collecting agent and may charge 
them back to the account in the event they prove worthless or belong 
to another.’’ 

Many authorities are reviewed in the decisions cited above, and it 
is therefore unnecessary to repeat discussion of the question. 

A subproposition to the above is also advanced by the defendants, 
but because the principles of law herein announced required the judg- 
ment as rendered, further discussion is unnecessary. The trial judge 
correctly applied the law to the undisputed facts of the case, and the 
judgment should be affirmed. It is so ordered. 


RIGHT TO INTEREST ON DEPOSIT 





Ayoob v. William Penn Trust Co., Superior Court of Pennsylvania, 
1 Atl. Rep. (2d) 580 





A depositor had money placed in a special account in his bank 
for the purpose of honoring a draft which he intended to draw. In 
some way the matter slipped his memory and the draft was not 
drawn. About eleven years later, the bank discovered the unused 
item and applied it to the satisfaction of notes of the depositor which 
it held. It was held that the depositor was not entitled to interest 
on the deposit. 


In the opinion the court stated: ‘‘The amount had been with- 
drawn from plaintiff’s account by check payable to defendant, drawn 
by his authorized agent. It was delivered to defendant for a specific 
purpose; it was neither wrongfully obtained nor wrongfully used 
by defendant. If from mistake, misunderstanding, or change of 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §678. 
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plans plaintiff did not use the credit as intended, it still remained 
subject to his action; and until he drew against it, it was at most 
a credit payable to him on demand.”’ 


Appeal No. 195, April term, 1938, from judgment of Court of Com- 
mon Pleas, Allegheny County, No. 1865, April term, 1935; George H. 
Rowley, President Judge. Thirty-Fifth Judicial District, Specially 
Presiding. 

Assumpsit by H. K. Ayoob against the William Penn Trust Com- 
pany for $1,616.33 and interest. The trial judge granted defendant’s 
motion for compulsory nonsuit, and, from judgment refusing to take 
it off, plaintiff appeals. 

Affirmed. 


Harry Diamond, of Pittsburgh, for appellant. 
J. Roy Dickie and Dickie, Robinson & McCamey, all of Pittsburgh, 
for appellee. 


RHODES, J.—This is an appeal by plaintiff in an action of assump- 
sit from a judgment of compulsory nonsuit. Plaintiff’s action was to 
recover from defendant $1,616.33 interest on $2,000 from June 25, 
1921, to December 14, 1934, together with interest on the $1,616.33 from 
December 14, 1934. 


At the trial, plaintiff, his son, and an officer of the defendant trust 
company called as for cross-examination were the witnesses. 

The trial judge granted defendant’s motion for compulsory non- 
suit. The court in bane refused to take it off, whereupon this appeal 
was taken. 

If, upon consideration of the evidence, it appears that plaintiff 
established a prima facie case, the nonsuit must be set aside. In so 
considering the evidence introduced by plaintiff, we must assume it to 
be true, and give plaintiff the benefit of all inferences fairly deducible 
therefrom, and resolve all doubts in favor of a trial. Allen v. Mitten 
Bank Securities Corp., 129 Pa. Super. 341, 195 A. 459; Donze et al. 
v. Devlin, 329 Pa. 1, 195 A. 882; Westcott v. Stevenson et al., 131 Pa. 
Super. 11, 198 A. 477. 

It appears that plaintiff, a Pittsburgh produce dealer in business 
since 1907, was in Florida in June, 1921. At that time he was doing 
his banking business with defendant, which relationship had existed 
since 1915. On June 25, 1921, while at Ocala, Florida, he sent a tele- 
gram to his son in Pittsburgh requesting $2,000. The son, who had au- 
thority to sign checks on plaintiff’s bank account, drew a check pay- 
able to defendant for this amount, which was then placed in a special 
guarantee account in which items for which defendant itself was liable 
were placed. Plaintiff’s account was charged with the check. Defend- 
ant wired the Leesburg State Bank, Leesburg, Florida, that it would 
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pay draft drawn on it for $2,000. The regular procedure which plain- 
tiff used in such business transactions was followed in this instance. 
Plaintiff left Leesburg before receiving the $2,000 from the Leesburg 
bank. He returned to Pittsburgh on July 8th. The questioned transac- 
tion was one of many similar transactions. The fact that no draft was 
received and charged against the credit was not discovered by defend- 
ant until 1932. Plaintiff had his bank book balanced at the end of 
every month, and although he complained that there was a shortage in 
his account, he was not aware that the shortage was due to his failure 
to receive the $2,000 through the Leesburg bank. Plaintiff himself tes- 
tified that he never said anything to defendant as to why he did not 
receive the money in Florida, and that he never asked defendant about 
the item in question. He had possession and knowledge of the canceled 
check which was issued to defendant and charged against his account. 

In September, 1932, an officer of defendant discovered the unused 
$2,000 item in its special account. At that time plaintiff was out of 
business, and was indebted to defendant on two notes, the total in ex- 
cess of $2,000. The sum was applied by defendant against plaintiff’s 
indebtedness, who received from the bank the notes thus paid, and 
executed a new note for the balance of his indebtedness. The entire 
matter, plaintiff testified, was explained to him. 

There was no contractual or absolute right of plaintiff to receive 
interest on the $2,000 item as claimed. At most, it was a credit return- 
able to plaintiff on demand. 

We are of the opinion that plaintiff failed to establish a prima facie 
case, as there is no proof that plaintiff demanded a return of the $2,000 
from defendant, and he can claim no interest on it unless he demanded 
its return. He does not complain that its application against his bank 
indebtedness was improper. The amount had been withdrawn from 
plaintiff’s account by check payable to defendant, drawn by his author- 
ized agent. It was delivered to defendant for a specific purpose; it 
was neither wrongfully obtained nor wongfully used by defendant. 
If from mistake, misunderstanding, or change of plans plaintiff did not 
use the credit as intended, it still remained subject to his action; and 
until he drew against it, it was at most a credit payable to him on 
demand. Whether defendant would have been obliged to return to 
plaintiff the item which had been placed in its special account even 
on demand, unless accompanied by release from the Leesburg State 
Bank or indemnity against any outstanding draft or proof that plain- 
tiff had not drawn a draft as originally contemplated, need not be 
decided. 


‘‘The general rule is that interest on a debt payable on demand 
runs only from the time when a demand is made; or in case no specific 
demand is made from the date of the commencement of the action.’’ 
33 Corpus Juris, p. 234, § 124. 
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Plaintiff having shown no demand for the return to him of this item 
which defendant held for a specific purpose in its special guarantee 
account, he can claim no interest on the principal amount which de- 
fendant so held. See Breyfogle v. Beckley, 16 Serg. & R. 264, 265; 
Thompson, Receiver v. Schoch, 254 Pa. 585, 597, 99 A. 72; Com. v. 
Newton Township et al., 276 Pa. 172, 177, 120 A. 123; Robinson et al. 
v. Stover, 320 Pa. 308, 315, 182 A. 145. 

Assignments of error are overruled. 

Judgment is affirmed. 


RIGHT TO PROCEEDS OF POLICY SECURING 
NOTES 





Reconstruction Finance Corp. v. O’Keefe, United States Circuit Court 
of Appeals, 98 Fed. Rep. (2d) 820 





A bank loaned money to a corporation on notes secured by a 
policy of life insurance. The bank later borrowed money from the 
Reconstruction Finance Corporation, pledging some, but not all, 
of the notes as security, but not mentioning the insurance policy. 
After the failure of the bank, it was held that the Reconstruction 
Finance Corporation was not entitled to the entire proceeds of the 
policy but only to a pro rata share, 


Action by the Reconstruction Finance Corporation against Edward 
J. O’Keefe, receiver of the Atlantic City National Bank, to recover 
payment in full, out of the proceeds of a life policy, of notes which the 
policy secured and which were held by plaintiff as security on its loan 
to the bank. From a decree entitling plaintiff and the receiver to pro 
rata shares of the proceeds, plaintiff appeals. 

Affirmed. 

Evans, Bayard & Frick and Richardson Dilworth, all of Philadel- 
phia, Pa., for appellant. 

Bourgeois & Coluomb, of Atlantic City, N. J. (Harry R. Coulomb, 
of Atlantic City, N. J., of counsel), for appellee. 

Before Davis and Biggs, Circuit Judges, and Maris, District Judge. 


DAVIS, C. J.—The question here at issue is whether or not the ap- 
pellee, as receiver of a bank which had pledged some, but not all, of 
certain promissory notes held by it, as security for a loan from the 
appellant, must pay the appellant the full amount of the notes so 
pledged, out of a fund realized on collateral held by the bank on all 
of the notes. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1186. 
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This appeal grows out of the following facts: The Elredge Express 
and Storage Warehouse Company, hereinafter called the Elredge Com- 
pany, at various times borrowed sums of money from the Atlantic City 
National Bank, hereinafter called the Bank. The Elredge Company 
gave the Bank its promissory notes for these loans and also pledged 
with it a policy of insurance in the sum of $100,000 on the life of 
Willard Elredge, president of the Elredge Company, ‘‘as security for 
all moneys now due. . . or to become due’’ from it to the Bank. The 
Bank at various times in 1932 and 1933 borrowed sums amounting to 
over $100,000 from the appellant (R. F. C.) and pledged with it as 
security some but not all of the notes of the Elredge Company. It 
did not, however, assign to the appellant any interest in the policy 
of insurance, nor did the appellant know that the Bank held the policy 
as security for these notes. Shortly after a receiver had been appointed 
for the Bank, Willard Elredge died, and $76,886.83 was realized on 
the insurance policy on his life. The appellee, successor to the original 
receiver, has come into possession of this fund and all the other assets 
of the Bank. 

The appellant, learning of these facts, brought suit against him on 
the theory that it was entitled to payment in full out of the insurance 
fund of all of the notes of the Elredge Company held by it as security 
on its loan to the Bank. At the time the suit was brought, both the 
appellant and the receiver held notes of the Elredge Company, the 
appellant to the extent of $40,111.65, and the receiver to the extent of 
$126,054.15. 

The District Court held that both the appellant and the receiver 
were entitled to pro rata shares of the insurance fund thus allowing 
$18,560.12 to the appellant and $58,326.71 to the receiver. 

The appellant, believing that it was entitled to receive $40,111.65, 
the full amount of the notes held by it, appealed to this court. 

Since the transactions here involved took place in New Jersey, the 
law of that state controls the issues in this case. Erie Railroad Com- 
pany v. Tompkins, 304 U. S. 64, 58 S. Ct. 817, 82 L. Ed. , 114 
A. L. R. 1487, decided April 25, 1938; Ruhlin v. New York Life Insur- 
ance Co., 304 U. S. 202, 58 S.. Ct. 860, 82 L. Ed. ——, decided May 2, 
1938. 

If the Bank was not in the hands of a receiver with the consequent 
involvement of the rights of other creditors, the appellant would be 
entitled to be paid the entire amount of the Elredge Company notes 
held by it as security. Batesville Institute v. Kauffman, 85 U. S. 151, 
18 Wall. 151, 21 L. Ed. 775. But it is in the hands of a receiver and 
under the law of New Jersey the appellant is entitled to only a pro 
rata share in the fund here involved. Kelly v. Middlesex Title Guar- 
antee & Trust Co., 115 N. J. Eq. 592, 171 A. 823. 

The decree of the District Court is affirmed. 
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CHECK BEARING FORGED INDORSEMENT 
NOT CHARGEABLE AGAINST DRAWER’S 
ACCOUNT 





Schenke v. Central Trust Co., Court of Appeals of Ohio, Hamilton 
County, 16 N. E. Rep. (2d) 700 





A bank which pays a check on a forged indorsement will not be 
permitted to charge the check against the depositor’s account un- 
less there are facts present under which the depositor would be 
‘*precluded from setting up the forgery.’’ 


Actions by one Schenke against the Central Trust Company to re- 
cover from the defendant the amount of a check wrongfully charged 
against the account of plaintiff with the defendant. From a judgment 
of the Court of Common Pleas reversing a judgment ef the Municipal 
Court of Cincinnati in favor of the plaintiff, thé plaintiff appeals.— 
[Editorial Statement. ] 

Judgment of Court of Common Pleas reversed and judgment of 
Municipal Court of Cincinnati affirmed. 

Wm. B. Petermann and Donald E. Calhoun, both of Cincinnati, for 
appellant. 

Nichols, Morrill, Wood, Marx & Ginter, of Cincinnati, for appellee. 


ROSS, P. J.—These two cases are appealed on questions of law from 
the Court of Common Pleas of Hamilton county, which court reversed 
the judgment of the Municipal Court of Cincinnati, wherein judgment 
was rendered for the plaintiff. 

Plaintiff sued in the Municipal Court to recover from the defendant 
bank the amount of a check wrongfully charged against the account of 
plaintiff with such bank, it being the contention of the plaintiff that 
the signature of the payee was forged. 

The defendant answered, claiming the plaintiff had suffered no loss 
and set up also a general denial. 

There appears to be no question but that the defendant relied upon 
the endorsement of the paying bank. None of its employees had any 
knowledge of the various matters which may or may not be a ground 
for the paying bank to recover from the plaintiff, if it is compelled 
to reimburse the defendant under its endorsement of guaranty. 

Section 8128, General Code, provides: 


‘When a signature is forged or made without authority of the per- 
son whose signature it purports to be, it is wholly inoperative. No right 
to retain the instrument, give a discharge therefor, or to enforce its 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §508. 
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payment against any party thereto, can be acquired through or under 
such signature, unless the party against whom it is sought to enforce 
such right is precluded from setting up the forgery or want of au- 
thority.’’ 


There is nothing in this record which shows any ground for assert- 
ing that the plaintiff ‘‘is precluded from setting up the forgery’’ against 
the defendant in this action. Negligence of the drawer, to be a defense 
to the drawee, must involve some act upon which the drawee bank 
relied. 

We in no way pass upon the rights existing either between the de- 
fendant and the paying bank or the paying bank and the plaintiff. 

It is wholly impossible in this proceeding to consider such matters 
without a complete confusion of the various positions of the parties. 
It is always desirable to avoid cireuity of action, but such advantage 
may not be attained at the expense of a proper adjudication of the 
rights accruing to the several parties, conditionally liable or interested. 

The judgments of the Court of Common Pleas will be reversed, and 
those of the Municipal Court of Cincinnati affirmed. 

Judgments reversed. 


INJURY SUSTAINED ON PREMISES BELONG- 
ING TO BANK 





Whisler v. United States National Bank of Portland, Supreme Court 
of Oregon, 83 Pac. Rep. (2d) 1079 





The plaintiff was injured by falling through a trap door in a 
drug store in which she worked. The store was located in a build- 
ing which was owned by the defendant bank. It was held that the 
owner of the drug store was liable in damages but the bank was not 
liable. 


‘*Certainly,’’ said the court, ‘‘it is not the law that a landlord, 
in order to avoid liability for negligence of his tenant, must follow 
him around to see that a trap door not in use is closed.”’ 


Action by Mildred L. Whisler against the United States National 
Bank of Portland, Oregon, and the Ex-Cel Pharmacy to recover dam- 
ages for personal injuries sustained in falling through an open trap 
door. From a judgment against both defendants, they appeal. 

Judgment against the United States National Bank reversed, and 
judgment against the Ex-Cel Pharmacy affirmed. 








‘NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §851. 
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Frank S. Senn, of Portland (Senn & Recken, of Portland, on the 
brief), for appellant U. S. Nat. Bank. 

James C. Dezendorf, of Portland (Dey, Hampson & Nelson and 
W. H. Maguire, all of Portland, on the brief), for appellant Ex-Cel 
Pharmacy. 

Floyd D. Moore and George Neuner, both of Portland (Floyd D. 
Moore and Neuner & Kinnell, all of Portland, on the brief), for re- 
spondent. 


BELT, J.—Plaintiff in this action seeks to recover damages for 
personal injuries sustained in falling through a trap door in the floor 
of a building occupied by the defendant Ex-Cel Pharmacy under a lease 
from the defendant United States National Bank. Plaintiff obtained 
a verdict and judgment against both defendants in the sum of $3,874.64. 

The defendants, by separate motions for a judgment of involuntary 
nonsuit and a directed verdict, have presented for review the sole ques- 
tion as to whether the court erred in submitting the case to the jury. 

The defendant bank denies any negligence on its part as it had no 
control or supervision over the use of the trap door at the time plain- 
tiff was injured and alleges affirmatively the defense of contributory 
negligence and assumption of risk. The defendant Ex-Cel Pharmacy 
contends that plaintiff, as a matter of law, is precluded from recovery 
by reason of her contributory negligence and alleges that any danger 
involved in the use of the trap door was assumed by plaintiff as incident 
to her employment. 

In view of the assignments of error, the statement of facts will be 
considered in the light most favorable to plaintiff. The court will not be 
concerned with questions of fact involving a conflict of evidence. 

For the purpose of operating a drug store, Ex-Cel Pharmacy leased 
from month to month from the United States National Bank a certain 
part of the lower floor of a building in the city of Portland. Plaintiff 
was employed at the soda fountain and lunch counter operated in 
connection with the drug store. Her hours of work were from five 
o’clock in the afternoon until midnight. At the time of the accident 
in question, on May 30, 1936, she went into the drug store at about 
4:30 in the afternoon to get an apron to take to the laundry. This 
apron was in an enclosure at the rear of the drug store wherein the 
trap door was located. When plaintiff reached for her apron she fell 
through this trap door, sustaining severe and permanent injuries. 

The evidence tends to show that the light was very poor in the en- 
closure and a person could enter only through a small gate flush with 
the trap door which, when closed, constituted the greater part of the 
floor. Steep, narrow stairs led from the trap door to the floor of the 
basement about eight feet beneath. Above the gate and on the wall of 
the enclosure were hooks upon which the plaintiff, with knowledge 
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and permission of the defendant Ex-Cel Pharmacy, hung her working 
apron and coat. There was a small ‘‘25 or 40 watt’’ light in the base- 
ment which, according to some witnesses, reflected on the stairs and 
trap door opening, but plaintiff testified that the electric light in the 
basement was not burning. All witnesses agree that the electric light 
over the prescription counter in the rear of the store and opposite the 
enclosure in question was not turned on. Some witnesses testified that 
had such light been burning it would have reflected no light on the 
trap door. A few minutes prior to the accident a druggist in the em- 
ploy of the defendant Ex-Cel Pharmacy had opened the trap door to 
accommodate an elderly friend who wanted to go down the stairs into 
the basement for the purpose of using a toilet. After his friend re- 
turned from the basement the attention of the druggist was apparently 
diverted by customers in the store and it is quite reasonable to assume 
that he forgot to close the trap door. 

The plaintiff had been in the employ of the defendant Ex-Cel Phar- 
macy for about four months before the accident happened and was 
familiar with the operation and use of the trap door and the stairs 
leading therefrom to the basement. She testified, however, that at the 
time in question she looked to see whether the trap door was closed 
but, on account of the dim light, was unable to see plainly. She said 
the trap door was usually closed and that the gate in front of the same 
was generally fastened by a hook, although it was not fastened at the 
time of her accident. Plaintiff thus describes how the accident occurred : 


‘‘Well, I walked into the store to the back end of the store, and I 
nodded to Mrs. Snedeger, and I spoke to Mr. Bradshaw, he was at the 
back of the case by the entrance as you go into the room, and I looked 
into the room and didn’t see any light, and it didn’t look to me like 
the trapdoor was open, and I seen my apron there and stepped in and 
reached for it, and that is all I remember.’’ 


On cross-examination, in response to the question, ‘‘You testified a 
few minutes ago that you come in and you saw your apron and opened 
the door and reached for your apron,’’ the plaintiff answered : ‘‘I looked 
and I didn’t see no light and the trapdoor didn’t look open to me and 
it was dark, and I saw my apron hanging there, and I reached for it.’’ 

We see no basis for liability against the defendant bank. It had no 
control over the manner in which the trap door was used. Certainly 
it is not the law that a landlord, in order to avoid liability for neg- 
ligence of his tenant, must follow him around to see that a trap door 
not in use is closed. There is no evidence to indicate any structural 
defect in the trap door nor was there any covenant in reference to re- 
pairs. As a matter of fact, there were no repairs to make. We can- 
not agree with respondent that the manner in which the trap door was 
constructed and maintained constituted a nuisance. Trap doors in 





ie 














THE BANKING LAW JOURNAL 851 


buildings occupied for business purposes are not unusual. Ordinarily, 
there is nothing inherently dangerous about a trap door. It becomes 
dangerous only by reason of its use. 

Lewis v. Jake’s Famous Crawfish, 148 Or. 340, 36 P. 2d 352, in 
which numerous authorities are cited, is decisive of the case at bar so 
far as the defendant bank is concerned. In that case the plaintiff was 
injured by falling through a trap door in a sidewalk. On appeal it 
was held that the defendant owner of the building was entitled to a 
directed verdict. The court said [page 355]: ‘‘It is common knowledge 
that sidewalk doors, similar to those involved in this action, are in gen- 
eral use in the city of Portland, and it must be presumed, so far as this 
case is concerned, that their maintenance and use do not constitute 
per se a nuisance. There was nothing inherently dangerous in the 
construction of these doors, or in their use. The accident occurred, 
not through the fault of the owner of the premises, but from the neg- 
ligence of the lessee in permitting the doors to remain open when not 
in use and at a time when the public was entitled to the entire width 
of the sidewalk.’’ Also, see Torpey v. Sanders, 248 App. Div. 303, 
289 N. Y. 8. 532; Tiffany on Landlord and Tenant, 681, and cases cited 
in note 70 A. L. R. 13870. 

A much closer question is presented as to whether plaintiff, as a 
matter of law, was guilty of contributory negligence. In considering 
the evidence the court must measure the conduct of the plaintiff by 
the standard of care that an ordinarily prudent person would have 
exercised under the same circumstances. Too often courts, in the 
quietude of the office and in the light of subsequent events, are inclined 
to say that an accident could have been avoided had the person injured 
done this or that thing. Such, however, is not the test. Plaintiff, in 
the instant case, undoubtedly assumed that the trap door was closed. 
Whether, under such circumstances, she ought, in the exercise of: reason- 
able care, to have turned on the basement light to see if the trap door 
was open was a matter for the determination of the jury. She had the 
right, in the absence of knowledge to the contrary, to assume that the 
trap door would be closed when not in use. She was not obliged to 
anticipate that a death trap would be created. 

In our opinion, different reasonable deductions from the evidence 
might well be made by fair-minded persons as to whether plaintiff 
exercised due care to avoid injury. As stated in Grand Trunk Ry. 
Co. v. Ives, 144 U. S. 408, 417, 12 S. Ct. 679, 36 L. Ed. 485, and quoted 
with approval by this court in Rice v. City of Portland, 141 Or. 205, 
7 P. 2d 989, 991, 17 P. 2d 562: ‘‘When a given state of facts is such 
that reasonable men may fairly differ upon the question as to whether 
there was negligence or not, the determination of the matter is for the 
jury. It is only where the facts are such that all reasonable men must 
draw the same conclusion from them that the question of negligence 
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is ever considered as one of law for the court.’’ The trial court did 
not err in submitting the issue of contributory negligence to the jury. 
We see no need of reviewing authorities on such question. The law in 
reference thereto is well settled. It is in the application of the law 
to a particular factual situation that difficulty often times arises and, 
of course, the decision in each case hinges upon the particular facts 
involved. 

We think plaintiff at the time of the accident had the status of an 
invitee rather than that of an employee. Putnam v. Pacific Monthly 
Co., 68 Or. 36, 130 P. 986, 186 P. 835, 45 L. R. A., N. S., 338, L. R. A. 
1915F, 782, Ann. Cas. 1915C, 256. Surely she was not a trespasser. 
She did not enter the drug store to begin work. Her time was her 
own and she could do what she pleased until five o’clock. Cases wherein 
a person was injured on the way to or from work on the premises of 
his employer are not in point. Wintermute v. O.-W. R. & N. Co., 98 
Or. 431, 194 P. 420. If plaintiff was an invitee the defense of assump- 
tion of risk is not invloved. 

The judgment as to the defendant United States National Bank is 
reversed and that against the defendant Ex-Cel Pharmacy is affirmed. 


SALE OF BONDS WITH AGREEMENT TO 
EXCHANGE FOR MORTGAGES 





People ex rel. Barrett v. Rockford Trust Co., Appellate Court of IIli- 
nois, 60 N. E. Rep. (2d) 822 





Under an Illinois statute (Smith-Hurd Stats. ce. 38, § 64) pro- 
hibiting banking institutions from guaranteeing bonds and other 
evidences of indebtedness, it is unlawful for a trust company to sell 
bonds and agree to exchange them for first mortgages as soon as the 
mortgages are available. 


The plaintiff in this case went to a trust company seeking to 
purchase good first mortgages on real estate. He was told by the 
officers of the bank that there were no good first mortgages available 
at the time. The bank thereupon sold the plaintiff special assess- 
ment bonds with the understanding that, when good first mortgages 
were available, the special assessment bonds might be returned to 
the trust company and exchanged for the mortgages. After the 
failure of the trust company, the plaintiff brought this suit to com- 
pel the receiver to accept the return of the bonds and to permit him 
to file a claim for $5,000, the purchase price of the bonds. The 
case was decided against the plaintiff. The court said that, to per- 
mit the plaintiff to return the bonds and file his claim would, in 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1270. 
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effect, be a guaranty on the part of the trust company to the plain- 
tiff that it would repurchase the bonds from him at their face value. 


This decision is to the same effect as the earlier Illinois decision, 
People v. First State Bank, 4 N. E. Rep. (2d) 386, which was pub- 
lished in the December, 1936, issue of ‘‘The Banking Law Journal’’ 
at page 1000. 


Proceeding by the People of the State of Illinois, on the relation of 
and in the name of Edward J. Barrett, Auditor of Public Accounts of 
the State of Illinois, against the Rockford Trust Company, a corpora- 
tion, for the liquidation of the trust company wherein R. J. Kelley 
filed an intervening petition against Charles H. Albers, receiver of 
Rockford Trust Company, a corporation, seeking to be allowed a claim 
against the trust company and the receiver. From a decree intervener 
appeals. 

Affirmed. 

Hyer & Gill, of Rockford, for appellant. 

Welsh & Welsh, of Rockford, and David Skalitsky, of Chicago, for 
appellee. 


WOLFE, J.—A. J. Kelley, the appellant, filed an intervening peti- 
tion in the case of People of the State of Illinois v. Rockford Trust 
Company. The original petition was filed against the Rockford Trust 
Company, a banking corporation, for the liquidation of said bank. 
The record contains a copy of the petition filed by the Auditor of Pub- 
lie Accounts and the decree rendered by the Circuit Court of Winne- 
bago County upon the hearing of the case. Plaintiff alleges in his 
petition that on or about August 5, 1928, he sought to purchase from 
the Rockford Trust Company good first mortgages on real estate, but 
was told by the officers of the bank that good first mortgages were not 
available at that time and that he should take, and did take, special 
assessment bonds until the first mortgages could be obtained; that he 
later went to the bank for the purpose of purchasing first mortgages 
and was again informed that they had no mortgages and was persuaded 
to take other special assessment bonds with the understanding that when 
good first mortgages were available the special assessment bonds would 
be returned to the bank and exchanged for good first mortgages; that 
the appellant frequently made demands for the exchange of these se- 
curities but the bank always stated they did not have any mortgages 
available; that in 1932 appellant went to the officers of the bank and 
threatened to sue them and compel them to give him first mortgages in 
exchange for his assessment bonds, but the officers persuaded him not 
to bring suit and promised that they would make the exchange as the 
appellant had demanded. The exchange was never made and the bank 
was placed in the hands of a receiver in March, 1936. 
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The appellant offered to return all of the bonds which he had re- 
ceived from the Rockford Trust Company and asked that he be given a 
claim against the bank. The prayer of the petition is as follows: 
**Wherefore, petitioner prays that his claim may be allowed against the 
Rockford Trust Company and Charles H. Albers, as receiver thereof, 
for payment in the due course of the administration of said receiver- 
ship, in the sum of $5,000.00 with interest. thereon of 6% from the date 
of the respective payments to the said Rockford Trust Company, less 
such amount as petitioner may have received by or on account of the 
ownership of said securities as set forth herein.’’ 

The receiver filed his answer, admitting many of the allegations of 
the petition but denying others. The last part of the answer is as 
follows: ‘‘Charles H. Albers further answers petitioner and says that 
in the event any officer or officers, employee or employees, agent or 
agents of the Rockford Trust Company did have any such conversation 
or make the promises or enter into the agreements as set forth in the 
petition, that they or any one of them at such time or times had no 
power, right, or authority so to do and bind the Rockford Trust Com- 
pany thereby, and denies that the petitioner is entitled to any relief 
whatever.’”’ 

A hearing was had before the court on the petition and answer. 
The evidence sustained the allegations of the petition but the claim was 
disallowed. It is from this order that the appeal is prosecuted to this 
court. 

The appellee insists that the law applicable to this case is clearly 
stated in the cases of Knass v. Madison & Kedzie Bank, 354 Ill. 554, 188 
N. E. 836; and People v. First State Bank & Trust Co., 364 Ill. 294, 4 
N. E. 2d 385. The appellant insists that these cases are not applicable 
because the record in the present case does not show that the Rockford 
Trust Company was a banking institution and carried on a banking 
business. In this the appellant is in error. On page 3 of the record 
we find that the petition filed by the Auditor for the liquidation of 
this bank sets forth that the Rockford Trust Company was incorporated 
under the General Banking Act and granted authority to do a general 
banking business, to loan money on personal or real estate, and to 
accept and execute personal trusts. On page 19 of the record, which is 
part of the decree of the court, there is a finding that the Rockford 
Trust Company was so organized and on page 20 we find that the court 
decrees that from the date of the Rockford Trust Company’s organiza- 
tion until the second day of March, 1936, it conducted a general banking 
business and accepted and executed trusts in the City of Rockford, 
Illinois. The Cireuit Court of Winnebago County has expressly decreed 
that the Rockford Trust Company is a general banking institution and 
carried on a general banking business. 

The appellant in his petition asked that he be given leave to return 
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to the bank the bonds which had been delivered to him and in lieu 
thereof he be granted a claim for the purchase price of the bnods less 


certain deductions. To do this, in effect, would be a guarantee of the 


Rockford Trust Company to the purchaser that they would repurchase 
from him at the face value the bonds which the appellant had purchased. 
While the facts in the present case are not exactly the same as in Knass 
v. Madison & Kedzie Bank, supra, or People v. First State Bank & 
Trust Co., supra, the principle is identically the same. That is, that 
the purchaser of the securities is attempting to return them to the 
bank and compel the bank, or receiver, to pay him the purchase price 
therefor. Section 64, Chapter 38, Smith-Hurd Illinois Annotated 
Statutes, provides as follows: ‘‘It shall not be lawful for any savings 
bank, individual or individuals doing banking business, banking com- 
pany, or incorporated bank receiving savings deposit, or deposits of 
trust funds, to assume the payment of, or to become liable for, or to 
guarantee to pay the principal of, or interest on, any bonds, notes or 
other evidence of indebtedness of, for, or on account of any person or 
persons, company or incorporation; and in any assumption, liability or 
guarantee, whereby such deposits or trust funds could be jeopardized or 
impaired shall be null and void.”’ 

It is insisted that the answer of the receiver in the present case does 
not clearly set forth the defense of ultra vires. The answer denies that 
the officers or agents could bind the Rockford Trust Company to the 
contract as alleged. This clearly presented the question of whether the 
contract was prohibited by the statute and is not the defense as com- 
monly raised by plea of ultra vires. 

It is our conclusion that the agreement in question is in effect a 
guarantee to repurchase the securities sold to the appellant, but is pro- 
hibited by statute, and the court properly found that the same could 
not be enforced. The decree of the Circuit Court of Winnebago County 
is hereby affirmed. 

Decree affirmed. 


GIFT OF SAVINGS ACCOUNT 


—__. 


McDonough v. Portland Savings Bank, Supreme Judicial Court of 
Maine, 1 Atl. Rep. (2d) 768 





A savings bank depositor, during her last illness, handed her 
passbook to her niece and told her to have the bank add her name 
to the account, which the niece did. The depositor told the niece 
to divide the account between herself and another if anything hap- 
pened to the depositor. Later, the depositor signed an order trans- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §546. 
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ferring the account to a joint account in the names of herself and 
the niece. After the depositor’s death it was held that there was 
no valid gift causa mortis and that the account belonged to the 
depositor’s estate. There was no gift because it did not appear that 
the depositor intended to transfer title to the niece at the time of 
the transaction. 


A gift causa mortis may be defined as a gift of personal prop- 
erty, made by a person in imminent danger of death, to take effect 
only in the event of death. It can be revoked at any time during 
the donor’s lifetime. 


Suit by Michael J. V. McDonough alias Michael V. McDonough, 
executor under the will of Annie F. McDonough, deceased, against the 
Portland Savings Bank and another to obtain as an asset of the de- 
ceased’s estate a deposit in the bank. On appeal from a decree in favor 
of plaintiff. 

Appeal dismissed and decree affirmed. 

Arthur D. Welch, of Portland, for plaintiff. 

Gould & Shackley and Francis W. Sullivan, all of Portland, for 
defendants. 


HUDSON, J.—The complainant, executor of the last will and testa- 
ment of Annie F. McDonough, late of Portland, claims and seeks to 
obtain as an asset of her estate a deposit in the Portland Savings Bank. 

The original account was opened by Miss McDonough on September 
24, 1934, when she deposited $142.65. To this she added from time 
to time so that on April 23, 1936 it amounted to $1,900.31. It is ad- 
mitted that on that day it was her sole property. For some days prior 
to April 23, 1936, she had been ill and it became necessary for her to 
be taken to the Queen’s Hospital. She was living in her brother-in- 
law’s home, managed by his daughter, Agatha M. Carey, Miss Mce- 
Donough’s niece. Miss Carey told her aunt that the doctor said that 
she should go to the hospital in an ambulance rather than by ordinary 
conveyance because the latter mode might bring fatal results. Miss 
McDonough said: ‘‘If I am that sick, you had better take that bank 
book that is in the trunk there and have your name put on it.’’ The 
niece got and took the book to her aunt, who immediately said (accord- 
ing to the testimony of the niece only, testifying without objection) : 
‘‘Take this and if anything happens to me divide that between yourself 
and Helen—Dorothy won’t need it and Frances—doesn’t deserve it.’’ 
Later that day she took the book to the bank and informed an official 
of what her aunt had said, whereupon she was given an order to be 
signed by Miss McDonough as authority for transfer of the account. 
This she gave to Miss McDonough that day in the hospital but it was 
not signed until morning. Omitting the salutation, it read: 


*‘T hereby authorize and direct you to transfer my deposit in said 
Portland Savings Bank now represented by book of deposit and account 
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No. 103009 to a new account in the names of Annie F. McDonough and 
Agatha M. Carey payable to either or to the survivor. The total amount 
due at any time on the said new account, or any part thereof, may be 
paid by the said Bank to either of the persons named whether the other 
be living or not; and the receipt or acquittance of the person so paid 
shall be a valid and sufficient discharge to the said Bank for any pay- 
ment so made. 


‘Annie F. MeDonough.’’ 


The niece returned the order to the bank immediately. Upon can- 
cellation of the existing account, a new one was opened and a new 
book issued, entitled, ‘‘Portland Savings Bank, Portland, Maine in 
account with Annie F. McDonough & Agatha M. Carey payable to 
either or to the survivor.’? Miss McDonough died May 7, 1936 from 
coronary thrombosis. : 

The Justice below sustained the bill, from whose decision Miss Carey 
appeals. 

She claims title by gift causa mortis. Whether the alleged gift was 
made in contemplation and expectation of death need not now be de- 
termined, for the case may be disposed of on another ground. 


Gifts causa mortis ‘‘are not to be favored, as they conflict with the 
general policy of the law relating to the disposition of the estates of 
deceased persons.’’ Parcher, Adm’r, v. Saco & Biddeford Savings In- 
stitution, 78 Me. 470, 473, 7 A. 266; also see Drew, Adm’r, v. Hagerty 
et al., 81 Me. 231, 243, 17 A. 63, 3 L. R. A. 230, 10 Am, St. Rep. 255; 
Farnsworth, Adm’r, v. Whiting et al., 106 Me. 430, 433, 76 A. 909; 
Hatch v. Atkinson et al., 56 Me. 324, 326, 96 Am. Dec. 464. 


As in gifts inter vivos, so in gifts causa mortis, it must appear that 
the donor intends to and does in fact surrender absolutely all present 
and future dominion and control over the property, ‘‘subject in case 
of a gift causa mortis to revocation during the lifetime and conditioned 
upon the death of the donor.’’ Maine Savings Bank v. Welch et al., 
121 Me. 49, 53, 115 A, 545, 546; Farnsworth v. Whiting, supra, pages 
430, 433; Dole v. Lineoln, 31 Me. 422, 429. 

This Court (truly, of gifts inter vivos but equally applicable to 
gifts causa mortis) has recently said: 


‘*Delivery to the donee is not enough unless accompanied with an 
intent to surrender all present and future dominion over the property. 
. . . When one’s intention is to retain the right to use so much of a 
bank account as he desires during his life, and that the balance upon 
his decease shall become the property of the donee (although there 
may be a delivery of the bank book to the donee), no valid gift inter 
vivos is made. Such is in the nature of a testamentary disposition of 
property and is legally inoperative because contrary to the statute of 
wills.’? Rose, Adm’x, v. Osborne, Jr., 133 Me. 497, 501, 180 A. 315, 
317. 
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Also see Maine Savings Bank v. Welch, supra, page 53, 115 A. 545; 
Howard, Adm’r, v. Dingley et al., 122 Me. 5, 10, 118 A, 592. 

In order to make a valid gift causa mortis there must be a clear 
and intelligent manifestation of an intention to make a present gift and 
the required intention must be definite and certain. 28 C. J., Sec. 99, 
pages 687, 688; 12 R. C. L., Sec. 33, page 957. 

The delivery necessary to create such a gift ‘‘must be such that 
the donor parts with all present control and dominion over it.’’ 12 
R. C. L., See. 34, page 959. 

It is stated that ‘‘in order to be effectual a gift must be fully executed, 
for the reason that, there being no consideration therefor, no action will 
lie to enforce it. If anything remains to be done the transaction is a 
mere executory agreement to give, and the title does not pass.’’ 28 
C. J., Sec. 20, page 629. 

Title passes upon delivery, for then it is the intention to give cul- 
minates in a completed gift. Before but not after an unconditional 


delivery, the subject matter of the gift is wholly within the control of 
the donor. 


Also, as said in Drew, Adm’r, v. Hagerty et al., 81 Me. 231, 242, 
17 A. 63, 64, 3 L. R. A. 230, 10 Am, St. Rep. 255: 


‘‘It [meaning delivery] is a test of sincerity and distinguishes idle 
talk from serious purposes; and it makes fraud and perjury more diffi- 
cult. Mere words are easily misrepresented.’’ 


Did Miss McDonough deliver the book to the niece with an intention 
to surrender all present and future control and dominion over the ac- 
count it evidenced? This was a question of fact for determination in 
the first instance by the Justice below. He found she did not. That 
finding must stand unless clearly wrong. Young v. Witham, 75 Me. 
536; Sposedo, In Equity, v. Merriman et al., 111 Me. 530, 538, 90 A. 
387; Goodale v. Wilson et al., 134 Me. 358, 360, 186 A. 876. 

The burden to prove the gift causa mortis rested on the niece. Dun- 
bar, Adm’r, v. Dunbar, 80 Me. 152, 153, 13 A. 578, 6 Am. St. Rep. 166; 
Staples, Adm’r, v. Berry, Adm’r, et al., 110 Me. 32, 35, 85 A. 303. 

To perform that burden it was her duty to produce evidence, clear 
and convincing. Staples v. Berry, supra, page 35, 85 A. 303; Farns- 
worth, Adm’x, v. Whiting et al., supra, pages 434, 435, 76 A. 909. 

The record sufficiently supports the finding of the single Justice. 
The niece herself testified that she understood her aunt’s name was to 
remain on the book as long as she lived, that at no time did she ask 
to have it taken off, and that had her aunt asked her to take her name 
off that she would have done so. Furthermore, she confirmed testimony 
that she had previously given in the Probate Court that if her aunt 
had wanted some money on the account before she died, she could have 
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drawn it. When on cross examination she was asked if she claimed 
that this was a gift to her to take place then, she answered, ‘‘No.’’ 

When Miss McDonough signed the order to the bank on April 24th, 
giving it authority to make the transfer, she had kept it over night and 
in reading it must have noted its express provision, permitting the bank 
to pay the new account either to her or to her niece. If, when she let 
her take the book to have her name put on it, she had relinquished all 
rights to the account therein (except that of complete revocation in- 
herent to a gift causa mortis), it would be strange indeed that on the 
following day she would have signed an order whereby she could with- 
draw all or part of it. 

Analyzed, construed and consolidated, what the aunt said to her 
niece on April 23rd was this in effect,—Take this book, have your name 
put on it with mine, keep it and if anything happens to me divide the 
account between yourself and your sister. Then there was no expecta- 
tion that a new account would be opened and a new book be issued. 
No one contends that the aunt’s name was to be stricken off and that 
of the niece substituted. The name of the niece was not put on the first 
book as directed. 

Another failure of compliance appears, for not only did she not 
have her name put on the original book but, as admitted by her attor- 
ney, she ‘‘signed a receipt in full for the entire deposit,’’ meaning the 
original account, and then, it being redeposited, took out the new book 
in both of their names. 

The delivery of the bank book to her did not constitute a completed 
gift. By that delivery it was not intended that title should then pass 
and vest in her. She was given possession of the book so that her name 
could be placed on it as a joint owner with her aunt, each to have an 
equal right of control and dominion over it. This was not done. In- 
stead the original account was cancelled and the new account 
opened. This suit is to impress a trust on the new account, as to which 
the aunt over her own signature, with the knowledge and consent of the 
niece, expressly reserved the right of withdrawal. 

Miss Carey could get title (not purchasing it) in one of three ways, 
viz., by gift, trust, or bequest. See Annotation L. R. A. 1917C, 551. 
As there stated, ‘‘unless the survivor can show title in one of these ways 
his claim must fail.’? She does not claim to have obtained it, either by 
trust or bequest, but only by gift. For reasons stated, she did not get 
title either inter vivos or causa mortis. 

Furthermore, she cannot hold it under principles of joint tenancy, 
although Miss McDonough may have intended to create such a tenancy, 
for the four necessary elements of unity as to time, title, interest and 
possession are not present. Staples, Adm’r, v. Berry, Adm’r et al., 
supra, pages 32, 35, 36, 37, 85 A. 303; Garland, Appellant from Decree 
of Judge of Probate, 126 Me. 84, 1386 A. 459; Portland National Bank 
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v. Brooks et al., 126 Me. 251, 137 A. 641; Heard v. Gurdy, Adm’r, 127 
Me. 480, 144 A. 399; Rose, Adm’x, v. Osborne, supra, pages 497, 509, 
180 A, 315. 

We are aware that a Court of high repute has adopted ‘‘the con- 
tract theory,’’ so called, which, if applied here, might permit the niece 
to hold this account. Goldston v. Randolph et al., Mass., 199 N. E. 
896, 103 A. L. R. 1117, and cases cited therein. But our Court does 
not recognize this doctrine. 

In Garland, Appellant from Decree of Judge of Probate, supra, our 
Court said on page 96, 136 A. on page 466: 


‘But we cannot assent to the doctrine that, where the party to whom 
the fund belonged retains full control over it during his lifetime, and 
no actual gift inter vivos either of the fund or the chose in action is 
shown, though made payable to him or another, or to the survivor, any 
title passes to the survivor by virtue of a contract between the bank 
and the owner and the survivor. An intended gift can no more pass 
after death by contract than by a simple order to pay. If the donor 
retains control for his own uses during his lifetime, there can be no 
gift inter vivos, and the theory of a post mortem transfer by contract 
is as clearly of the nature of a testamentary disposition as a gift to 
take effect after death without such contract.’’ 


It is claimed that Curtis v. Portland Savings Bank, 77 Me. 151, 52 
Am. Rep. 750, controls this case. We think not. An aunt, referring 
to her savings bank book that she had asked her niece to take out of 
her trunk, said: ‘‘Now keep this, and if anything happens to me, bury 
me decently and put a headstone over me, and anything that is left is 
yours.’’ The Court found an intent to make an absolute gift in presenti 
and said that ‘‘the special qualification annexed to the gift’’ did not 
‘‘defeat it. This was only coupling the gift with the trust that the 
donee should provide for the funeral of the donor.’’ 

There at the time of the alleged gift the name of the niece was al- 
ready on the book. Here it was not. The fact of the addition of an- 
other name does not signify an intention to make a valid gift. 


‘“The mere opening of a joint account, each having an equal right 
to draw, does not, in and of itself, establish a gift. Indeed such an 
account might tend to show that a gift was not intended. . . . Where 
the deposit by a person is in the name of himself and another, . . . the 
presumption is that it was done for the purposes of convenience only, 
and this presumption is strengthened by the illness or infirmity of the 
depositor.’’ 28 C. J., Sec. 64, page 664. 


In the Curtis Case the niece at the time of the alleged gift already 
had the right to draw on the account and so when the donor said, ‘‘ Now 
keep this, . . .’’ gave specific directions as to a certain use to be made 
with part of the funds, and then said, ‘‘and anything that is left is 
yours’’ (meaning after the expenses directed to be paid had been paid), 
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the Court could well say: ‘‘. . . The declaration above quoted, accom- 
panied by the manual delivery of the deposit book, rendered unmis- 
takable her intention. The delivery was sufficient.’’ 

In that case, the donor declared and limited any future use and 
benefit she might derive from the account in directing that the expenses 
of her burial and a headstone should be paid out of it. To accomplish 
that, she coupled the gift with a trust and the Court held that that did 
not defeat a valid gift causa mortis. There the donor made a gift in 
presenti of the whole account, part outright and part in trust, and 
retained no right of control and dominion over either part. If the trust 
provisions had not been performed, they could have been enforced for 
the benefit of the cestui que trust as in any other legally established 
trust. It so happened the cestui que trust and the trustor were in fact 
the donor but nevertheless there was no retention of any right to domi- 
nate or control the deposit as donor. In the instant case there is pres- 
ent an element lacking in the Curtis Case, viz., an intention to open 
a new joint account at the time of the making of the alleged gift. 

On the record in the given case, the Justice below could well find 
that the aunt never intended to surrender absolutely her right of con- 
trol and dominion over either the first or second account but did intend 
that each should constitute a joint account (invalid as already stated), 
available either to her niece or herself, and that the balance remaining 
upon her own death should be divided equally between the niece and 
her sister. Thus is evidenced ‘‘not a gift in presenti, either inter 
vivos or causa mortis, but an attempted testamentary disposition of 
her property after death,’’ violative of the Statute of Wills. Rev. St. 
1930, ce. 88, § 1. Maine Savings Bank v. Welch et al., supra, page 52, 
115 A. 546. 

The entry must be, Appeal dismissed. Decree below affirmed. 


SALE OF STOCK WITH AGREEMENT TO 
REPURCHASE 





Learmouth v. Caledonia County Co-operative Association, Supreme 
Court of Vermont, 1 Atl. Rep. (2d) 732 





The sale by a co-operative creamery association of a share of stock 
with an agreement to repurchase the stock at the price paid, upon 
the purchaser’s demand, is valid and does not have to be in writing 
under the statute of frauds. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1294. 
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Action by James Learmouth against the Caledonia County Co- 
operative Association, Inc., to recover the sum paid for a share of de- 
fendant’s capital stock allegedly purchased by plaintiff on defendant’s 
promise to buy it back if plaintiff became dissatisfied. Judgment for 
plaintiff, and defendant brings exceptions. 

Judgment affirmed. 

Porter, Witters & Longmoore, of St. Johnsbury, for plaintiff. 

Conant & Parker, of St. Johnsbury, for defendant. 


SHERBURNE, J.—The plaintiff, a farmer and milk producer, seeks 
to recover of the defendant, a co-operative creamery, the sum paid for 
a share of its capital stock, claiming that he was induced to buy the 
stock by the promise of the defendant to buy it back if the plaintiff 
became dissatisfied and wanted his money back. Verdict and judgment 
were for the plaintiff, and the defendant has come here upon exceptions. 

Each patron of the creamery was required to buy a share of stock. 
Its by-laws provide: 


‘*Any stockholder who desires to dispose of his share or shares of 
common stock shall first offer to sell the same to the Association at par 
value by writing to that effect to the Board of Directors, and said 
Board of Directors shall have an option for thirty days after receipt 
of such offer to buy such shares for the Association.’’ 


There was also a provision for forfeiture of such stock for refusal 
to sell dairy products to the creamery without a reason satisfactory to 
it. Upon the stock certificates were printed words to the effect that 
the acceptance of the certificate constituted a contract between the 
stockholder and the corporation, and an agreement by the stockholder 
to accept and abide by the by-laws, and that he should not sell his stock 
until after he had first’ offered it to the corporation. 

Viewing the evidence most favorably for the plaintiff it appears 
that the plaintiff had been a former patron of, and stockholder in, the 
creamery, and had had his money refunded. He was not familiar with 
the by-laws and had not read the printed matter upon his former stock 
certificate. Desiring to have him bring his milk back to the creamery, 
its then president, one Achilles, came to him and asked him to come 
back and told him that if he would do so and take out a new share of 
stock, and later, if for any reason he became dissatisfied, the directors 
would refund his money in thirty days as they had done on the former 
occasion. To this he agreed and told Achilles to go ahead and take 
the pay for his stock out of his milk checks as he had done the first 
time. Relying upon this talk the plaintiff returned to the creamery 
and gave a note for a new share of stock to be paid by deductions from 
his milk checks. Although the new share was later fully paid for the 
certificate was never delivered to him. After a time the plaintiff be- 
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eame dissatisfied and stopped taking his milk to the defendant, and 

then asked its manager several times to return his money. Getting no 

satisfaction he went to see Achilles, who had then severed his connee- 

tion with the defendant, and as a result Achilles dictated a letter for 

him to sign, and which he sent to the defendant, offering his share ef 

stock for sale to the defendant within thirty days, and stating that 

payment in full was expected or notice of a hearing that he might pre- 

sent a just cause for an exchange of the stock for cash. No faverable 

action having been taken he brought this suit. 

The defendant excepted to the denial of its motion for a directed 
verdict. The grounds of the motion are that the contraet was vei 
because not in writing, that the contract was ultra vires, and that 
Achilles was not authorized to make the contract. We wilt discuss these 
questions in this order. 

It was unnecessary for the contract to be in writing. Where one 
is induced to buy stock by a promise of the seller that he wil! take it 
back and repay for it on request, the contract is not within the statute 
of frauds. P. L. § 1676. The promise and undertaking of the seller 
is not an independent original contract, but rather a part of the original 
contract of purchase, by which the purchase becomes a qualified and 
not absolute one, and is so material that the contract would not have 
been made without it. The price is paid as well for the seller’s promise 
as for the stock. Fay v. Wheeler, 44 Vt. 292. In that case the original 
contract was taken out of the operation of the statute by a part per- 
formance by both parties, by the delivery of the stock by the defend- 
ant, and by the payment of the money by the plaintiff. Here, although 
the stock certificate was never delivered, the original contract was taken 
out of the statute by the payment therefor made by the plaintiff and 
accepted by the defendant. And it makes no difference that such pay- 
ment was not made until later. Thompson v. Alger, 12 Metc., Mass., 
428; 27 C. J. 253; LaFountain & Woolson Co. v. Brown, 91 Vt. 340, 
101 A. 36, L. R. A. 1917F, 551. : 

It is claimed that the contract is ultra vires because our statute does 
not permit a corporation to buy its own stock, but we are not concerned 
with the question of ultra vires, as the contract by the defendant to 
repurchase the stock made to induce the original sale is inseparable from 
the contract of sale. The defendant cannot retain the money and 
repudiate its agreement. Latulippe v. New England Invest. Co., 77 
N. H. 31, 86 A. 361; Adam v. New England Invest. Co., 33 R. I. 193. 
80 A. 426; Grace Securities Corp. v. Roberts, 158 Va. 792, 164 S. E. 
700; Porter v. Plymouth Gold Mining Co., 29 Mont. 347, 74 P. 938, 
101 Am. St. Rep. 569; Vent v. Duluth Coffee & Spice Co., 64 Minn. 
307, 67 N. W. 70; Mulford v. Torrey Exploration Co., 45 Colo. 81, 100 
P. 596; Oklahoma Natural Gas Corp. v. Douglas, 170 Okl. 284, 39 P. 
2d 578, 101 A. L. R. 144. See annotations, 101 A. L. R. 154; Fletcher 
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Gye. Corp. § 1538. It should be noted that no question is raised as 
to. the rights of creditors, and that our conclusion is somnnet tar the 
basis that they are not involved. 

.. Achilles had no express authority from the directors to we this 

nie with the plaintiff, but at that time the directors were all buying 
milk, and whenever they could interest a producer to bring his milk 
to the creamery they did so. Achilles had talked with the directors 
several times at their meetings about making refunds, and it was under- 
steod by all that ‘‘reimbursing for shares of stock was the best prin- 
ciple for running the business,’’ and the fair inference from all his 
testimony is that the other directors made similar trades, although 
neither they nor Achilles talked over any particular trade together. It 
was through Achilles that the plaintiff had purchased his first share 
and had it redeemed. In view of the provision in the by-laws relative 
to buying back stock we see no reason why it does not enable the di- 
rectors to adopt a policy of redeeming all stock and to contract with 
a prospective purchaser of stock to take his stock back if he becomes 
dissatisfied. The jury were justified in finding that Achilles was au- 
thorized to make this contract. 
»... Defendant’s clerk, who took office nearly a year subsequent to the 
date of the contract between the parties, was asked if, during the period 
she had been clerk, action was taken on various occasions respecting 
the refund of moneys to stockholders who should surrender their stock, 
and. subject to exception answered ‘‘Yes.’’ This evidence was not in- 
consistent with defendant’s claim of discretionary power given to the 
directors to decide whether or not they would redeem stock whenever 
a patron ceased to bring his milk. In fact this witness later testified 
to two cases where such matters were held up for later consideration, 
and to cases where the reasons were that the patron had gone out of 
the milk business or had deceased, and that there was no record of any 
vote of the directors authorizing the kind of a contract made with the 
plaintiff. If there was any error in receiving the above answer, we are 
unable to see how the defendant has been prejudiced. 

While Achilles was testifying to the receiving of certificates of stock 
and paying to the holders the price in a great many cases, objection 
was raised to a statement in plaintiff’s offer, but we are unable to find 
that any exception to the statement was asked for or granted. The 
record only shows that after a further offer by the plaintiff the answer 
to the pending question was received subject to exception, hence we 
will not consider the objection to the statement. Gilfillan v. Gilfillan’s 
Estate, 90 Vt. 94, 98, 96 A. 704; Underwood v. Cray, 94 Vt. 58, 60, 
108 A. 513; Dansro v. Scribner, 108 Vt. 408, 413, 187 A. 803. 

It is unnecessary to mention the other exceptions saved and briefed. 
The questions raised are answered -by what we have already said. 

.Judgment affirmed. 
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PAYMENT OF CHECK ON FORGED 
INDORSEMENT 





Farmers Union Agricultural Credit Corp. v. Northwest Security Na- 
tional Bank, Supreme Court of South Dakota, 28, N. W. Rep. 505 





A drawee bank which pays a check bearing a forgery of the in- 
dorsement of one of the two payees named in the check, will be 
held liable to the drawer for the amount. 

In this case one Bollinger applied to the plaintiff company for 
a live stock loan of $7,300. He pretended to the company that he 
wished to purchase certain cattle from one Arneson. The loan was 
granted and a check for $7,300, payable to Bollinger and Arneson 
jointly, was mailed to Arneson. Bollinger got the letter from Arne- 
son’s mail box, forged Arneson’s indorsement on the check, indorsed 
it himself and cashed the check, appropriating the proceeds. In 
these circumstances it was held that the defendant bank, on which 
the check was drawn, was liable to the plaintiff company. 


Action by the Farmers Union Agricultural Credit Corporation 
against the Northwest Security National Bank for an amount paid by 
the defendant on a check issued by the plaintiff, which at the time 
it was presented to the bank contained a forged indorsement. A directed 
verdict was granted for the plaintiff, and, from an order granting the 
defendant’s motion for a new trial, the plaintiff appeals. 


Reversed. 
Louis H. Smith, of Sioux Falls, for appellant. 


Bielski, Elliott & McQuillen and Danforth & Davenport, all of Sioux 
Falls, for respondent. 


POLLEY, J.—Defendant is a banking corporation doing business 
in Sioux Falls. Plaintiff is engaged in making and negotiating live- 
stock loans. On or about the 15th day of November, 1936, Chas. Bol- 
linger made application to plaintiff for a loan of $7,300 and offered as 
security for such a loan a chattel mortgage on 200 head of steers that 
Bollinger pretended to be buying from one H. Arneson. 


At the time of the application plaintiff had on deposit in defendant’s 
bank a sum of money equal to the amount applied for. The application 
was approved and plaintiff drew a check against the defendant bank 
for $7,300 payable to Bollinger and Arneson jointly and mailed it to 
Arneson at Howard. The letter containing the check was placed in 
Arneson’s mail box by the mail carrier. Bollinger took the letter from 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §508. 
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the mail box and removed the check. On the following day Bollinger 
and one J. O. Lee presented the check for payment to a bank at Went- 
worth. At the time of such presentation the check bore the names of 
H. Arneson, Chas. Bollinger, and J. O. Lee, as endorsers. The cashier 
of the bank, without making any inquiry as to the genuineness of the 
names of the endorsers, paid the check. Of the proceeds of the check 
$5,700 was placed to the credit of Lee to pay for a band of sheep Bol- 
linger was buying from Lee. The balance of $1,600 was paid to 
Bollinger. 

On the 27th day of November the check reached the defendant bank 
where, again without inquiry as to the genuineness of the endorsers, it 
was cashed and the full amount of the check was charged against 
plaintiff’s checking account. 

On the 14th day of January, 1937 Bollinger informed plaintiff that 
he had procured the said Joan by fraud; that he had not purchased the 
200 head of steers from Arneson and that there were no such steers in 
existence. This meant, of course, that there was no security for the 
$7,300 loan. At that time Bollinger gave to plaintiff a bill of sale of 
which the following is a copy: 


‘*For and in consideration of the sum of $1.00, receipt whereof 
is hereby acknowledged by second party, the said second party does 
hereby sell, bargain and convey to Farmers Union Agricultural 
Credit Corporation of Sioux Falls, South Dakota, the following 
described personal property, to wit: About 1,400 breeding ewes, 
2, 3, 4 and 5 years old, all now located on Lynch farm one mile 
south and two miles east of Ramona, Lake county, South Dakota, 
14 older cattle and 2 calves in possession of Willis Powell, ten miles 
north of Montrose, South Dakota, and 3 horses at Highmore, South 
Dakota, in possession of George Peske, and 3 horses at Highmore, 
South Dakota, and 2 cattle and 2 horses with sheep. 

“‘To have and to hold forever as its absolute property, said 
sheep subject to a mortgage of $2,600.00. This is no release or 
satisfaction. 

‘‘Dated January 14, 1937. 

‘*Chas. Bollinger.’’ 


The sheep described in the bill of sale were the sheep that Bollinger 
bought from Lee and for which Bollinger paid Lee $5,700 of the money 
he borrowed from plaintiff. 


On the 24th day of February, 1937, Mr. Carlson, an officer of plain- 
tiff’s company, and a witness at the trial, had an interview with Mr. 
Arneson in which Arneson informed Carlson that he knew nothing 
about the transaction between Bollinger and the plaintiff; that he had 
mever seen or endorsed the $7,300 check and that his name on the back 
thereof was a forgery. ‘This was reported to plaintiff’s attorney, who, 
after giving the matter consideration decided, and so advised plaintiff. 
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that because of the forged endorsement on the check defendant was 
liable to plaintiff for the amount of money paid on the check. Plain- 
tiff gave defendant immediate notice of the forgery and demanded a 
return of the money paid on the check. The demand was refused and 
plaintiff commenced this action for the recovery of the said money. 
That a bank is liable to a depositor for money paid from his deposit 
on a forged check is too well settled to merit discussion. Los Angeles 
I. Co. v. Home Savings Bank, 180 Cal. 601, 182 P. 293, 5 A. L. R. 1193; 
Railroad B. L. & S, Ass’n v, Bankers’ M. Co., 142 Kan. 564, 51 P. 2d 
61, 102 A. L. R. 140, and cases cited. This proposition is not disputed 
by either party. 

The case was tried to a jury. At the close of plaintiff’s testimony, 
and again at the close of all the testimony, defendant moved for a 
directed verdict. Plaintiff then moved for a directed verdict which 
motion was granted. Defendant then moved for judgment notwith- 
standing the verdict; this motion was denied and judgment was entered 
on the verdict. Defendant then moved for a new trial which motion 
was granted and, from the order granting a new trial plaintiff appeals. 

The first ground upon which the new trial was granted is alleged 
newly discovered evidence that if introduced at the trial would, defend- 
ant claims, prove that Bollinger had authority from Arneson to endorse 
the $7,300 check. The evidence to prove this fact consists of alleged 
intimate business relations between Bollinger and Arneson of long 
standing, but nothing is shown relating to the check in question, or 
authority to endorse the same or any other check or instrument of any 
kind, or that would be competent to prove such authority. Authority 
to endorse a check by an agent must be in writing, and so far as this 
record is concerned the only competent evidence of such authority is 
the written authority itself. Section 1723, R. C. 1919; State Bank of 
Alcester v. Weeks, 45 S. D. 639, 189 N. W. 941, and on rehearing 46 
S. D. 93, N. W. 806. There is no claim that any such authority was 
ever given. 

It is next shown by defendant’s affidavits of alleged newly discov- 
ered evidence that plaintiff learned of the fraud perpetrated by Bol- 
linger in securing the $7,300 loan as early as January 14, 1937, but that 
notice of such fact was not given to defendant for a period of six weeks 
after plaintiff knew of Bollinger’s fraud, during which time Bollinger’s 
financial condition changed for the worse until he became completely 
insolvent. This argument is without application to the facts as they 
were known at that time. It is true that plaintiff learned on the 14th 
day of January 1937 that the 200 head of steers did not exist and that 
plaintiff had no security for the loan but this fact in the absence of 
knowledge of the forgery imposed no liability upon the defendant and 
there was no occasion for notifying defendant of the forgery. In the 
absence of knowledge of the forgery, plaintiff, as an endorsee of the 
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note, had no recourse except as against Bollinger. Plaintiff made an 
effort to collect from him and did secure the bill of sale above set out 
of some 1,400 head’ of sheep and a few head of other live stock. This 
sale was subject to a chattel mortgage for $2,600 and the amount realized 
by plaintiff after payment of this incumbrance was only trifling. But 
when, on the 24th day of February 1937, plaintiff learned that Arne- 
son’s name on the check was a forgery the situation was changed. 
Plaintiff immediately notified defendant of the forgery and demanded 
payment of the amount defendant had paid on the check. Defendant 
denied liability on the ground that plaintiff had collected from. Bol- 
linger and that this amounted to an election of remedies and that de- 
fendant was thereby released. This ground is not tenable because: 
first, the bill of sale was not accepted as a satisfaction of plaintiff’s 
claim ; and second, that at the time plaintiff took the bill of sale it had 
not learned of the forgery or the liability of defendant upon the forged 
endorsement. 

Defendant claims that it did not know of the bill of sale or the 
disposition that had been made of the sheep at the time of the trial; 
that had it had such knowledge, or could by reasonable diligence have 
procured such knowledge prior to the trial it could have shown that 
with proper care and feeding plaintiff could have realized sufficient to 
pay all or a considerable part of plaintiff’s claim. How material to 
defendant’s case this evidence might have been it is not necessary to 
inquire, because if defendant could have obtained this information by 
making diligent inquiry before trial such evidence is not ground for a 
new trial. But‘no diligence whatever was shown. Defendant’s counsel 
said he had heard of the bill of sale some time before the trial. The 
fact alone was sufficient to put him on inquiry and had even casual 
inquiry been made at that time he would have found out all about the 
bill of sale. Or had defendant’s counsel gone into the matter on cross- 
examination at the trial the entire transaction would have been dis- 
closed. Mr. Carlson who secured the bill of sale from Bollinger was a 
witness at the trial. But no such question was asked, and a new trial 
will not be granted for the purpose of giving counsel an opportunity to 
do what he should have done on the first trial. 

Respondent predicates error on the court’s refusal to submit the 
question of whether Arneson was not bound by his purported endorse- 
ment of the check to the jury. There was no error in refusing to submit 
this question to the jury. There is not a scintilla of evidence in the 
record proving or tending to prove that Arneson ever in any manner 
authorized anyone to endorse the check or that he knew of its existence 
until long after it had been endorsed and paid; and there is no claim 
that the endorsement was ever ratified by Arneson. We find no error 
in the record that would warrant a new trial. 

The order appealed from is reversed. 
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PROVING PAYMENT OF NOTE 





Finance Security Company v. Passman, Court of Appeal of Louisiana, 
- 183 So. Rep. 567° 





In an action against the maker of a note, if the maker claims 
that the note has been paid, the burden is ae him to prove such 
payment. 


Suit by Finance Security Company, Incorporated, against Otis Pass- 
man for balance allegedly due on note and to enforce chattel mortgage 
seeuring note. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

M. I. Varnado, of Bogalusa, and J. Vol Brock, of Franklinton, for. 
appellant. 

Talley & Richardson, of Bogalusa, for appellee. 


OTT, J.—The suit is to recover the balance due on a note executed 
by defendant on August 31, 1937, for the sum of $539.58, payable in 
monthly installments of $89.93 each, with interest at eight per cent. per 
annum from maturity, and providing for reasonable attorney’s fees, 
which shall not be less than 15 per cent. due on said note, subject to a 
credit of $89.93. The note is seeured by a chattel mortgage on a one 
and ‘one-half ton Plymouth Truck purchased by the defendant from 
the Quick Service Auto Company, Inc., of Franklinton, and the lien 
and privilege created by this chattel mortgage on the truck is sought 
to be recognized and enforced. 

The defendant admits signing the note and chattel mortgage, but 
alleges that the note was paid in full between September 5th and 10th. 
1937, to the plaintiff in accordance with a receipt reading as follows: 


‘*No. 15561. 11-26-1937. 

‘Received of Otis Passman Four Hundred Forty Nine and 65/100 
Dollars. Dealer, Quick Service Auto Co. Ine. Date Due ————— Con- 
tract No. ——-———- 

‘Finance Security Co., Ine. 
‘*By Opal Thompson.”’ 


Judgment was rendered in favor of plaintiff as prayed for, thus 
overruling the plea of payment advanced by defendant. From the 
judgment, defendant has appealed. Plaintiff has answered the appeal 
and asked that it be allowed a suit fee of $50 in addition to the 15° per 
cent. allowed in the judgment. 

The only question presented for decision in the case is whether or 
not the defendant paid the note as he claims and as the receipt would 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Eé@ition) §1126. 
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indicate, Having admitted the execution of the obligation, the defend- 
ant naturally bears the burden of proving that he has discharged it. 

The plaintiff acquired the note in suit from the Quick Service Auto 
Company, Inc., and it appears from the evidence that the plaintiff 
financed considerable mortgage paper for the auto company. The 
plaintiff finance company furnished the auto company with blank re- 
ceipts numbered in consecutive order and contained in a regular receipt 
book. The auto company was permitted to collect on notes handled 
by the finance company for it and issue receipts out of this blank re- 
ceipt book for payments made on these notes. 

The president of the aute company, Delos Passman, is a brother of 
the defendant. It is the contention of the defendant that the note and 
mortgage executed by him for part of the price of this truck, were 
merely temporary measures to take care of what is called a ‘‘floor 
plan’’ mortgage placed on the truck by another dealer; that, as a 
matter of fact, the purchase of the truck was really a cash transaction, 
and the execution of the note and mortgage was merely a convenience 
to the auto company in its financial arrangement; that he obtained the 
money from another brother in Monroe and paid his brother, the presi- 
dent of the auto company, $550 between the 5th and 10th of September 
to take up this note and thought his brother had taken care of it. 

Delos Passman, the president of the auto company, absconded in 
December, 1937, having misappropriated quite a large sum of money 
which had been paid to him and his company on account of notes held 
by plaintiff finance company. It is shown by the evidence that, while 
the above quoted receipt is dated November 26, 1937, it was not actually 
signed and issued by Mrs. Opal Thompson, the bookkeeper of the com- 
pany, until after Delos Passman had absconded in December. The 
receipt was issued at the request of the defendant. It appears that 
Mrs. Thompson signed the receipts for the auto company for money 
paid on these notes of the finance company, and she had charge of the 
books of the auto company. 

The defendant testified that he paid the $550 to his brother, Delos 
Passman, in cash, in the office of the auto company, but did not then 
secure or request a receipt, nor did he secure a return of the note. The 
note was for $539.58, and at the time he claims to have paid his brother 
this $550 in the early part of September there was no interest due on 
the note. It seems rather strange that he would give his brother $550 
in cash without asking for a receipt or the return of the note, and 
without a very satisfactory explanation of his paying more than the 
amount due on the note. It is true that he claims that the price of the 
truck was $550, but he also admits that interest and carrying charges 
were included in the note which he claims was only to be held until 
he could get the money from his other brother in Monroe to take care 
of the note. Yet he paid not only the added interest in the note and 
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carrying charges long before the note was due,-. but he actually over- 


paid the amount of the note and these added items by more than ten 


dollars. 


To show his ability to pay the $550 which he claims to have paid 
his brother, Delos Passman, defendant introduced in evidence a can- 
celled check for $1,000, dated September 1, 1937, payable to defendant 
and Bob Burch, signed by the Passman Equipment Company, Otto 
Passman. In connection with this check, defendant says that it was 
sent to him by his brother, Otto Passman, to enable him and Bob Burch 
to purchase additional stock for the store which they were operating, 
and that part of this money was used in purchasing the truck for use 
in the store business. 

We come now to discuss the testimony of Mrs. Thompson, the young 
lady who signed the receipt. She says that the defendant asked her 
for the receipt in December, a few days after Delos Passman left the 
state. The defendant testifies that he got the receipt on the day it was 
dated, but he is contradicted in this by the lady who issued the receipt. 
Mrs. Thompson admits that she did not receive any money from defend- 
ant, and admits that no entry was made in any of the records of the 
company showing the receipt of such money from the defendant. She 
testified about an entry on the books of the company showing the re- 
ceipt of $550 from Otto E. Passman on August 14, 1937, but this could 
not have reference to the amount which defendant claims to have paid 
for the reason that the note had not then been signed and defendant 
does not claim to have made such a payment until the first week or 
so in September. 

Mrs. Thompson states that she gave this receipt to defendant as he 
requested because she knew that he had paid for the truck, but did not 
know when he paid for it; that Delos Passman told her the truck was 
paid for. She took a receipt out of the back of the receipt book num- 
bered 16000 and wrote over this number 15561 to correspond with 
the duplicate number left in the receipt book. It is obvious from an 
examination of this duplicate that there was some other writing on it 
and a different carbon was used in making parts of this last receipt 
from the carbon used in making the other duplicates following this 
numbered receipt. Mrs. Thompson had no explanation to make about 
changing the printed number on the blank receipt to correspond with 
the duplicate which was partly written over and in dating the receipt 
back to a time previous to the date that Delos Passman left the state, 
other than that she knew that defendant had paid for the truck and 
she wanted to help him out. 

We are satisfied, as was the trial judge, that this lady meant no 
harm by her conduct in issuing this receipt in the manner in which 
it was issued, but, considering the circumstances under which it was 
issued, we do not think it has much probative value, much less afford- 








872 THE BANKING LAW JOURNAL 


ing proof of payment. After all, the receipt has only such value as 
may be given it as evidence of the actual payment of the sum of money 
specified, and as the person issuing the receipt had no personal knowl- 
edge of the payment of the money, the receipt can have no more value 
than her testimony on the same point. 

A collector for plaintiff company testified that he called on de- 
fendant for payment of the note about the 27th of November, and de- 
fendant then said that the note was paid in November to the Quick 
Service Auto Company. It is clear that this collector meant to testify 
that defendant then told him that he had paid an installment:.of the 
note to the auto company for on being asked the amount of the note he 
replied : ‘‘$89.93, that is the monthly payments.’’ The witness was then 
asked if he had occasion to call on the defendant again and he replied 
that he had called on him again in December and at that time defend- 
ant told him that all the note had been paid to the auto company. The 
witness further states that defendant did not tell him in November 
about paying all the note but that his brother Delos would take care 
of it. 

In the rather uncertain and confused state of the testimony and the 
unsatisfactory and unconvincing nature of the receipt, we are not in 
a position to say that the trial judge was in error in holding that the 
defendant had failed to prove the plea of payment. 

The note provides for reasonable attorney’s fees, to be not less 
than 15% of the amount due. While we would not be inclined to under- 
value the services of the attorneys in this case who were employed to 
collect the note, yet we do not feel that the situation justifies the im- 
position of a suit fee on defendant of $50 in addition to the fifteen per 
cent. allowed by the trial court. 

For the reasons assigned, the judgment is affirmed at the cost of 
appellant. 


NOTE HELD VOID FOR USURY 





Hewitt v. Citizens Savings Bank & Trust Co., Court of Civil Appeals 
of Texas, 119 S. W. Rep. (2d) 1073 





A note, though it does not carry interest in excess of the legal 
rate, becomes usurious when, under an acceleration clause, the holder 
ean declare the note due for non-payment of interest and thereby 
exact interest for the shortened period in excess of the statutory 
rate. 


The loan here involved was one for $5,000 made by a trust com- 
pany to the defendants, a husband and wife. It was agreed that 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Ead.tion) §1469. 
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the loan would mature in ten years and would bear interest at the 
rate of 7% per annum. The note which was signed by the defend- 
ants, however, provided for interest at the rate of 6% per annum. 
The additional 1% for the ten year period amounting to $500 was 
added to the face of the note, making the note one for $5,500. The 
note provided that, upon default in the payment of any installment 
of interest, the holder could declare the entire amount of principal 
and accrued interest due. The holder, therefore, could have de- 
clared the loan due at the end of the first year, in the event of de- 
fault in the payment of interest. In that event the makers would 
have been required to pay 6% for one year on $5,500, amounting 
to $330, plus the $500 of interest which was included in the face 
amount of the note. The total of these two items would have been 
$830, an amount in excess of 10%, which is the highest rate per- 
missible by statute in Texas. 


Suit by the Citizens Savings Bank & Trust Company of St. Johns- 
bury, Vt., against W. P. Hewitt and wife to recover on a note, wherein 
the defendants interposed the defense of usury, and sought to have 
interest, which had been paid, applied to payment of the principal 
debt. From a judgment in favor of the plaintiff, the defendants ap- 
peal. 

Judgment reversed, and judgment rendered for defendants. 

H. D. Payne, of Floydada, for appellants. 

Jno. B. Daniel, of Temple, and Critz & Woodward, of Coleman, for 
appellee. 


BLAIR, J.—This is a usury suit. It arose out of the following 
facts: On May 1, 1917, Temple Trust Company made W. P. Hewitt and 
wife a loan of $5,000, to mature 10 years after date, agreeing that the 
indebtedness should bear interest at the rate of ‘7 per cent. per annum, 
and also agreeing that 1 per cent. of the interest on the loan for a period 
of 10 years, and amounting to $500, be added to the principal note. 
The note was accordingly executed for $5,500, and provided for inter- 
est at the rate of 6 per cent., payable annually. Hewitt and wife paid 
the $330 per year as such annual interest each year as it became due for 
the 10-year period, making a total of $3,300 paid by them as interest 
on the loan, plus the $500 interest included ‘in the face of the note by 
agreement, which made a total of $3,800 of interest agreed upon by 
the parties for the 10-year period. When this note for $5,500 matured, 
it was renewed and extended for another 10 years; the renewal con- 
tract and notes reciting that they were in renewal and extension of 
the original loan; and also providing that the deeds of trust given to 
secure the renewal notes on certain lands described were in renewal 
and extension of the original deed of trust executed by the Hewitts to 
secure the first loan. The first loan transaction was evidenced by only 
one note and one mortgage or deed of trust. The renewal contract 
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was evidenced by a principal note of $5,500, which included the $5,000 
original loan and the 1 per cent. interest added to the face of the first 
loan, amounting to $500. This $5,500 renewal note was secured by a 
first deed of trust, with interest from date at 6 per cent., payable an- 
nually. There was executed a note for $1,127.50 which represented 
2 per cent. additional interest agreed upon by the parties, making a 
total of 8 per cent. interest provided for in the renewal loan contract. 
Both the original loan contract and the renewal contract were between 
the Temple Trust Company and the Hewitts. The $5,500 original note 
was endorsed to appellee, Citizens Savings Bank & Trust Company, and 
the $5,500 renewal note and deed of trust lien securing it were assigned 
to it on April 23, 1927, by the Temple Trust Company, which company 
retained the $1,127.50 interest note. This suit is by appellee on the 
$5,500 renewal note and the interest accruing thereon to the date of 
the judgment, and for 10 per cent. attorney’s fees. The defense of 
appellant was usury, and prayer was to apply interest paid to payment 
of principal debt and for cancellation of all deeds of trust liens. On 
a trial to the court without a jury, appellee recovered judgment as 
prayed, for the sum of $7,568. 

The trial court concluded that the first loan contract was not usurious 
because the parties agreed that the loan should bear 7 per cent. inter- 
est and further agreed that $500 of such interest should be incorporated 
in the face of the note; and further agreed in the mortgage securing 
the original loan that in case of default in the payment of the interest, 
the owner of the note could only collect the principal and ‘‘interest 
then accrued.’’ The trial court further concluded that the renewal 
loan contract was not usurious because the acceleration of payment 
clauses in both the first and second lien notes specifically provided that 
in the event of default in the payment of either principal or interest, 
that only the interest accrued on such loan would be collectable under 
the contract. With these conclusions we cannot agree. 

The original loan contract of 1917 is not usurious on its face, but 
became so because in its execution 1 per cent. interest for the full 10- 
year period was added in the face of the note where it appeared as 
principal; and the loan contract further provided that upon default of 
the payment of any annual installment of interest the holder could 
declare the whole debt, both principal and accrued interest, due and 
payable. Under the terms of this contract, the creditor or holder of 
the note or loan contract could have on default of the Hewitts in the 
payment of the first year or any annual installment of interest declared 
the whole debt, both principal and accrued interest, due and payable, 
and could have collected not only the $330 interest provided for the 
first year of the loan, but could also have collected the $500 of interest 
added to the face of the note as principal. Thus the contract clearly 
provided for the collection of $830 as interest for the first year or any 
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shortened period on the $5,000 actually loaned, and therefore author- 
ized the collection of more than 10 per cent. interest for the first year, 
or for any shortened period. Similar contracts have been construed 
by the several decisions of the Supreme Court and of this court, wherein 
it is held that when interest is included in the face of the note as prin- 
cipal, it is conclusive evidence that the creditor intended to collect that 
amount under the acceleration of maturity provision of the note or deed 
of trust. Obviously the agreed facts above detailed clearly bring the 
original loan contract in the instant case within the settled rule that 
a loan contract is usurious when under its terms fairly construed the 
creditor can, on default of the debtor, accelerate the maturity of the 
loan and thereby exact interest for the shortened period in excess of 
the permissible statutory rate, Vernon’s Ann. Civ. St. art. 5071. Deming 
Inv. Co. v. Giddens, 120 Tex. 9, 30 S. W. 2d 287; Shropshire v. Com- 
merece Farm Credit Co., 120 Tex. 400, 30 S. W. 2d 282, 39 S. W. 2d 11, 
84 A. L. R. 1283; Adleson v. Dittmar Co., 124 Tex. 564, 80 S. W. 2d 
939; Temple Trust Co. v. Stobaugh, Tex. Civ. App., 59 S. W. 2d 916; 
Temple Trust Co. v. Haney, Tex. Civ. App., 103 S. W. 2d 1035, affirmed 
by the Supreme Court in 107 S. W. 2d 368; Glover v. Buchman, Tex. 
Civ, App., 104 S. W. 2d 66; Trinity Fire Ins. Co. v. Kerrville Hotel 
Co., 129 Tex. 310, 103 S. W. 2d 121, 110 A. L. R. 442; Temple Trust 
Co. v. Sewell, Tex. Civ. App., 108 S. W. 2d 279; Ingram v. Temple 
Trust Co., Tex. Civ. App., 108 S. W. 2d 306. 

Nor is the second or renewal loan contract in suit usurious on its 
face. Suffice it to say here that in all of its material provisions it is 
identical with the provisions of the loan contract involved in the case 
of Walker v. Temple Trust Co., 124 Tex. 575, 80 S. W. 2d 935, wherein 
both the Supreme Court and this court, 60 8S. W. 2d 826, held that the 
similar contract was not usurious. But the second or renewal loan 
contract herein sued upon became usurious because it was not purged 
of the taint of usury existing in the original loan transaction. Our 
courts have uniformly held that the taint of usury in an obligation 
extends to all renewals thereof, even though the renewals take the form 
of an original loan. In the early case of Stanley v. Westrop, 16 Tex. 
200, 201, the Supreme Court said that, ‘‘every subsequent security, 
given for a loan originally usurious, however remote, or often renewed, 
will be affected by the illegality of the original consideration.’’ First 
Nat. Bank v. Wayburn, 81 Tex. 57, 16 S. W. 554; El Paso Bldg. & 
Loan Ass’n v. Lane, 81 Tex. 369, 17 8S. W. 77. Recent decisions hold 
that to be effective in purging a contract of the taint of usury, subse- 
quent renewals or agreements between the parties must be based upon 
a new and independent consideration, which consideration must be 
equal to the full amount of the usury. Rose v. O’Keefe, Tex. Com. 
App., 39 S. W. 2d 877. Numerous cases also lay down the rule that 
if the various transactions between the parties amount to a mere re- 
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newal of the original usurious loan, the mere extension of time for 
payment of the sum claimed to be due as principal will not. suffice 
as a consideration for the new contract. Cotton v. Beatty, Tex. Civ, 
App., 162 S. W. 1007. And in the application of the rule the courts 
have held that in order to purge the renewal contract of the taint of 
usury, all interest collected under the original usurious contract must 
be applied to principal, and the renewal note must be executed for 
the difference between the amount of the interest paid on the usurious 
contract and the amount of the original loan. International Bldg. & 
Loan Ass’n v. Biering, 86 Tex. 476, 25 S. W. 622, 26 S. W. 39; Cotton 
States Bldg. Co. v. Jones, 94 Tex. 497, 62 S. W. 741. Or, as is said in 
66 C. J. p. 265, § 235(4): ‘‘In an action brought on a renewal note, 
all usurious interest charges on preceding notes, whether paid or in- 
corporated in the renewal, must be deducted from the face ofthe re- 
newal note in determining the amount to be recovered.”’ 

In the insatnt case there was no agreement or effort made to purge 
the renewal contract of the taint of usury existing in the original con- 
tract. The parties merely agreed upon a renewal and extension of the 
original indebtedness. No credit was given appellants on the principal 
loan of $5,000 for the interest they had paid on the original usurious 
joan contract. Appellants had actually paid during the 10-year period 
of the original loan contract $3,300 as interest on the loan of $5,000. 
A debtor may under the provisions of Art. 5071, R. S. 1925, which de- 
elares a usurious contract void to the extent of the interest, require 
that all interest paid on the usurious contract be credited on the prin- 
cipal; and this is true although the amount actually paid did not ex- 
ceed the statutory rate. It is the contract for usury which the statute 
condemns. When the $3,300 paid as interest on the original loan of 
$5,000 is deducted, there remains a balance of principal of only $1,700. 
This should have been the amount of the renewal note in suit. The 
parties nevertheless executed a renewal note for $5,500, which included 
in its face the $500 collected as interest on the original usurious con- 
tract. The agreed facts show that appellants have actually paid on 
the $5,500 renewal note, which should have been for only $1,700, a 
total of $2,205.82 as interest. Thus under the agreed facts it is shown 
that appellants actually paid $3,300 as interest on the original loan of 
$5,000, and actually paid $2,205.82 as usurious interest in fact on the 
renewal and extension loan contract, thus making a total of $5,505.82 
of interest paid on these usurious contracts. Appellants are, therefore, 
entitled to have applied to the payment of the original indebtedness of 
$5,000, the $5,505.82 usurious interest collected, or so much thereof 
as will extinguish the original debt of $5,000. 

It seems to be the contention of appellee that even though the origi- 
nal contract might have become usurious because of the enforcement 
of the acceleration of maturity clause, that that right was never ex- 
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ercised and the Hewitts never actually paid any usurious interest. 
Appellee further contends that since the original contract fully matured 
without arly usurious interest ever having been actually paid, and since 
the parties voluntarily executed the renewal obligation into a contract 
that was not usurious, the taint of usury in the first contract did not 
follow into the renewal loan contract. Our above statement of the law 
answers this contention. The question here presented is not analogous 
to the question determined in the case of Thompson et ux. v. Kansas 
City Life Ins. Co., Tex. Civ. App., 102 S. W. 2d 285, writ refused, 
relied upon by appellee. In that case it was held that where a usurious 
loan contract has been fully executed and the debtor has paid all of 
the interest and all of the principal due, he cannot, under the provisions 
of Art. 5071, sue to recover the usurious interest so voluntarily paid. 
No such case is here presented; but the rule applicable here is that 
where the statute declares all interest null and void as the consequence 
of the usurious contract, the court cannot, in an action involving a 
usurious note, give judgment for the principal unpaid plus legal in- 
terest, but all interest paid on the usurious loan contract must, upon 
demand of the creditor, be applied to payment of principal. 

Under our above conclusions, the judgment of the trial court is 
reversed, and judgment is here rendered for appellants and that ap- 
pellee take nothing by its suit upon the notes and usurious loan con- 
tracts involved in this litigation, and the same are hereby cancelled; 
and the mortgages and deed of trust liens on the property deseribed 
and executed by appellants to secure the payment of said loan con- 
tracts and the notes evidencing them are hereby cancelled and held for 
naught. 

Reversed and rendered. 









BOOK REVIEW 


Credit Manual of Commercial Laws.—The 31st annual edition of 
Credit Manual of Commercial Laws was published on November 4 by 
the National Association of Credit Men, One Park Avenue, New York, 
N. Y. This annual, which covers most problems of law affecting trade 
as well as the new Federal statutes and regulations affecting business, 
is the largest ever issued during the 31 years of its publication, having 
768 pages. 


Among the new; subjects covered in this new edition of Credit 
Manual are the following: 

New Bankruptcy Act of 1938 (Chandler Act). 

Fair Labor Standards Act of 1938. 

Fair Trade Laws Enacted in Many States during 1937-38. 

Trust Receipts, Covered in a New Section Prepared by a Leading 
Authority. 

Calendar of Corporation Reports and Taxes. 

List of Uniform Laws as Adopted in the Several States. 


While these new features have been added, the entire text of this 
important handbook on Business Law has been revised and brought 
down to date. The revision of the section devoted to a Summary of 
Laws by States has been completely revised and enlarged. Another 
section of this new edition gives a complete summary of the laws in 
the several states on the matter of Bonds on Public Improvements and 
Misapplication of Construction Funds. 


Legal Forms frequently used in business transactions, a complete 
table of Exemptions allowed in the several states and a table also 
arranged by states, showing the limitations for civil actions are in- 
eluded. The new volume is completely indexed and arranged for handy 
reference. 


The price of Credit Manual is $6.50, postage paid. 








